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EXTENDING  THE  DEADLINE  FOR  MUNICIPAL 
LANDFILL  COMPLIANCE 


THURSDAY,  JULY  29,  1993 

U.S.  Senate, 
Committee  on  Environment  and  Public  Works, 

Subcommittee  on  Superfund,  Recycling,  and 

Solid  Waste  Management, 

Washington,  DC. 
The  subcommittee  met,  pursuant  to  notice,  at  9:37  a.m.  in  room 
SD-406,  Dirksen  Senate  Office  Building,  Hon.  Frank  R.  Lautenberg 
[chairman  of  the  subcommittee]  presiding. 
Present:  Senators  Lautenberg,  Smith,  Kempthorne,  and  Boxer. 

OPENING  STATEMENT  OF  HON.  FRANK  R.  LAUTENBERG,  U.S. 
SENATOR  FROM  THE  STATE  OF  NEW  JERSEY 

Senator  Lautenberg.  I  will  call  this  hearing  of  the  subcommittee 
on  Superfund,  Recycling  and  Solid  Waste  Management  to  order. 

I  welcome  Senator  Kassebaum.  We'll  be  getting  to  her  in  just  a 
minute. 

I'm  delighted  to  have  Senator  Kempthorne  with  us  this  morning. 

We're  going  to  review  EPA's  proposal  to  extend  the  deadline  for 
compliance  with  its  municipal  landfill  standards. 

In  1984,  the  Congress  acted  to  promote  environmentally  sound 
management  of  municipal  wastes.  We  required  EPA  to  revise  its 
standards  for  landfills,  to  protect  human  health  and  the  environ- 
ment from  groundwater  contamination.  This,  obviously,  is  not  an 
inconsequential  act  because  so  many  of  the  Superfund  problems 
derive  their  origins  from  landfill  sites. 

Substandard  leaking  landfills  make  up  one-fifth  of  all  of  the  sites 
on  the  Superfund  list.  Failure  to  end  garbage  disposal  at  these 
landfills  now  would  mean  that  we'll  face  greater  cleanup  costs, 
more  difficult  cleanup  jobs,  and  greater  health  threats  to  our  citi- 
zens. 

Unfortunately,  because  of  delays  in  the  last  two  administrations, 
EPA's  regulations  were  3V2  years  late.  The  agency's  October  9, 
1991  promulgation  gave  communities  2  years  to  come  into  compli- 
ance. While  most  communities  either  were  already  in  compliance 
or  will  be  by  the  deadline,  some  smaller  communities  have  com- 
plained about  the  problems  they  have  in  achieving  compliance  by 
that  time.  In  response,  EPA  announced  it  would  extend  the  dead- 
line for  smaller  landfills  for  6  more  months  and  make  other  adjust- 
ments in  its  regulation. 

(l) 


I'm  pleased  that  Administrator  Browner  has  acted.  This  is  an 
issue  which  the  administration  should  address  and  her  quick  re- 
sponse stands  in  some  contrast  to  the  delays  of  the  past  in  promul- 
gating the  landfill  standards.  At  an  EPW  hearing  earlier  this  year, 
Ms.  Browner  committed  to  me  that  EPA  would  take  final  action 
before  the  October  9,  1993  deadline.  I  will  want  to  hear  EPA  reaf- 
firm that  commitment. 

There  have  been  many  suggestions  for  extending  the  landfill 
deadline,  but  no  one  has  suggested  that  substantive  landfill  stand- 
ards be  weakened.  We  cannot  leave  to  our  children  the  legacy  of 
the  leaking  landfill  Superfund  sites. 

So  I  look  forward  to  hearing  our  witnesses'  views  on  EPA's 
action. 

Senator  Kempthorne,  do  you  have  a  statement  you  want  to  make 
now? 

OPENING  STATEMENT  OF  HON.  DIRK  KEMPTHORNE,  U.S. 
SENATOR  FROM  THE  STATE  OF  IDAHO 

Senator  Kempthorne.  Yes,  Mr.  Chairman,  I  do. 

I  appreciate  the  opportunity  and  I  want  to  thank  you  for  your 
time  and  effort  in  setting  up  this  subcommittee  hearing.  I  think  it's 
going  to  be  very  important.  I  also  appreciate  being  able  to  partici- 
pate although  I'm  not  a  member  of  the  subcommittee. 

Over  the  past  two  decades,  our  country  has  made  significant 
progress,  as  you  have  pointed  out,  in  assuring  to  this  and  future 
generations,  a  clean  and  healthy  environment.  The  Solid  Waste 
Amendments  of  1984  is  an  important  piece  in  the  structure  of  our 
environmental  laws  and  properly  attempts  to  improve  the  environ- 
mental performance  of  our  Nation's  municipal  landfills.  That  is  a 
goal  that  is  firmly  endorsed  by  many  across  the  country,  especially 
in  my  own  State  of  Idaho  where  county  commissioners  have  been 
working  in  good  faith  to  meet  the  new  requirements  for  landfills. 

It  is,  therefore,  in  the  spirit  of  cooperation  that  I've  looked  for- 
ward to  this  hearing  in  the  hopes  that  we  might  constructively  re- 
spond to  problems  encountered  by  local,  elected  officials  charged 
with  implementing  the  Subtitle  D  regulations  at  issue  here. 

Mr.  Chairman,  if  we  are  to  achieve  long  lasting  improvement  in 
and  protection  for  our  environment,  we  must  have  a  genuine  part-' 
nership  with  local  governments.  I  feel  firmly  about  that.  As  you 
well  know  from  the  clean  water  and  other  hearings  before  the  En- 
vironment and  Public  Works  Committee,  most  of  our  remaining  en- 
vironmental problems  will  depend  on  substantial,  local  participa- 
tion for  their  solution.  This  perhaps  mean  broader  discretion  for 
State  and  local  governments  as  to  when  and  how  to  implement  our 
environmental  laws  and  it  will  certainly  require  far  greater  sensi- 
tivity by  the  Federal  Government  to  local  finances  and  local  prior- 
ities as  important  Congress  and  Executive  Branch  rulewriters  will 
need  to  pay  more  attention  to  assuring  that  the  flexibility  that  we 
offer  in  theory  does,  in  fact,  occur  in  practice. 

Since  my  arrival  in  the  Senate,  the  issue  that  has  been  raised 
with  me  most  often  by  county  commissioners  and  mayors,  both 
within  and  without  the  State  that  I  represent,  has  been  the  real 
difficulties  in  meeting  the  October  9th  deadline  for  compliance 


with  the  new  landfill  regulations.  In  counties  and  cities  across  the 
United  States,  local,  elected  officials  are  struggling  to  meet  that 
deadline.  Many  of  them  will  not,  despite  enormous  investments  in 
time  and  money  to  fulfill  the  requirements  of  the  day.  Others  will 
succeed  but  just  barely.  Regardless  of  the  category  in  which  they 
fall,  local,  elected  officials  have  to  view  the  municipal  solid  waste 
deadline  as  counterproductive  to  sound  environmental  decision- 
making. 

Their  primary  frustration  has  rested  with  EPA  whose  officials 
set  a  deadline  without  regard  to  local  budget  cycles  and  local  finan- 
cial resources.  Neither  has  the  deadline  allowed,  in  practice,  ade- 
quate flexibility  for  variations  in  local  terrain  and  climate.  The 
result  has  been  to  make  a  costly  enterprise  all  the  more  expensive 
and  to  promote  hasty,  decisionmaking  and  hard  feelings.  If  I  may, 
I'd  like  to  use  an  example  in  Idaho  to  illustrate  this  point.  It  con- 
cerns Bannock  County. 

Bannock  County  commissioners  from  day  one,  have  made  a  first 
rate  effort  to  meet  the  deadline  at  tremendous  extra  costs.  Ban- 
nock County  currently  operates  a  landfill  that  receives  roughly  200 
tons  of  trash  per  day.  It  is  now  in  the  midst  of  constructing  a  new 
$5.9  million  landfill  which  will  comply  with  EPA's  Subtitle  D  re- 
quirements. The  county  anticipated  the  financing  and  aggressively 
moved  to  implement  the  Subtitle  D  regulations  as  soon  as  they 
were  published  in  October  of  1991. 

Bannock  County  has  now  reached  the  construction  phase  on  a 
site  it  already  owned  and  it  is  running  two  shifts  around  the  clock 
on  steep  hillsides  in  an  effort  to  meet  the  deadline.  The  overtime 
costs  are  substantial.  The  construction  firm  has  told  county  offi- 
cials that  it  believes  that  it  can  make  the  deadline. 

At  the  same  time,  despite  the  fact  that  the  county's  climate,  geol- 
ogy and  hydrology  make  it  a  prime  candidate  to  take  advantage  of 
the  flexibility  provided  for  in  the  Subtitle  D  regulations,  they  are 
building  the  landfill  according  to  Federal  specifications.  Why?  Be- 
cause EPA  has  yet  to  approve  Idaho's  State  plan,  the  instrument 
through  which  flexibility  is  granted. 

The  manager  estimates  the  cost  of  the  new  landfill  to  be  one- 
third  higher  than  it  would  have  been  if  it  had  been  built  under  the 
State  plan.  That  money  could  usefully  have  gone  to  other  environ- 
mental priorities  or  toward  improving  schools  or  ensuring  adequate 
police  protection. 

The  landfill  deadline  set  by  EPA  unfortunately  has  had  the 
effect  to  preclude  access  to  the  flexibility  originally  envisioned  by 
the  statute  and  the  regulations  themselves.  I  hope  that  at  some 
point  during  today's  hearing  one  of  our  witnesses  will  be  able  to 
discuss  the  facts  behind  the  decision  requiring  counties  and  cities 
to  comply  with  regulations  before  their  State  plans  have  been  sub- 
mitted and  approved  by  the  EPA. 

Mr.  Chairman,  I  tried  to  ease  the  current  landfill  compliance 
crisis  in  March  of  this  year  by  preparing  to  amend  Senate  bill  171, 
the  bill  to  raise  EPA  to  Cabinet  level  status.  I  was  persuaded  to 
postpone  offering  the  amendment  to  give  the  subcommittee  an  op- 
portunity to  consider  this  issue.  Shortly  thereafter,  EPA  announced 
its  intention  to  enter  into  proposed  rulemaking  to  extend  the  dead- 
line for  an  additional  year. 


I  commend  the  EPA  for  stepping  forward  forthrightly  to  recog- 
nize the  genuine  difficulties  associated  with  the  deadline  and  I  be- 
lieve that  was  an  act  of  courage  and  Administrator  Browner  de- 
serves credit  for  directing  her  agency  to  respond  to  the  pleas  of  the 
Nation's  county  commissioners  and  mayors. 

I  hope  that  after  today's  hearing,  the  subcommittee  will  be  in  a 
better  position  to  evaluate  EPA's  proposals  and  those  introduced  by 
Senator  Kassebaum  and  myself. 

In  conclusion,  I  am  pleased  that  EPA  has  recognized  the  need  for 
a  deadline  extension.  While  the  limited  extension  that  EPA  pro- 
posed will  help  many  local  localities,  it  is  also  true  that  compliance 
problems  are  not  limited  to  landfills  below  100  tons  per  day,  nor 
can  some  of  these  problems  be  solved  in  6  months. 

I  believe  many  municipalities  have  acted  in  good  faith.  I'm  look- 
ing for  assurance  that  the  flexibility  will  exist  to  allow  them  to 
work  through  their  remaining  problems,  whether  it  be  permitting 
delays,  land  transfer  issues,  or  litigation. 

Mr.  Chairman,  I  also  have  a  statement  by  Senator  Hatch,  who 
would  like  to  have  been  able  to  testify  here  today.  He  provides  in- 
formation to  the  committee  about  civic  problems  in  Utah  that  he 
understands  cannot  be  solved  within  the  6  month  extension  pro- 
posed by  EPA.  I  ask  unanimous  consent  that  his  remarks  be  added 
to  the  record  as  well. 

I  would  also  like  to  add  to  the  record  a  letter  from  the  President 
pro  tern  of  the  Idaho  State  Senate,  Senator  Jerry  Twiggs. 

Senator  Lautenberg.  Without  objection,  I'll  also  ask  unanimous 
consent  to  enter  a  statement  by  Senator  Dole  into  the  record  at  the 
same  time. 

Senator  Kempthorne.  Thank  you,  Mr.  Chairman. 

[The  prepared  statements  of  Senator  Dole  and  Senator  Hatch 
and  the  letter  from  State  Senator  Twigg  follow:] 

STATEMENT  OF  HON.  ROBERT  DOLE,  U.S.  SENATOR  FROM  THE  STATE  OF 

KANSAS 

Mr.  Chairman,  Senator  Kassebaum,  John  Torbert  of  the  Kansas  Association  of 
Counties  will  adequately  sum  up  the  concerns  I  have  on  this  particular  issue.  We 
have  a  number  of  nervous  communities  in  Kansas  who  are  worried  that  they  will 
not  have  adequate  time  to  address  these  critical  issues  with  regard  to  landfill  re- 
quirements and  the  deadlines  to  meet  them. 

I  am  particularly  concerned  about  these  very  small  communities  ability  to  finance 
new  landfills  yet  at  the  same  time  meet  the  stringent  requirements  by  the  deadline 
for  existing  facilites — even  if  the  deadline  is  extended.  I  hope  there  will  be  some 
degree  of  flexibility  for  good  faith  efforts  by  these  communities  to  meet  the  deadline 
and  to  improve  landfill  capabilities  in  an  environmentally  sound  fashion. 

I  am  also  concerned  as  to  what  type  of  relief  may  be  available  for  communities 
that  generate  small  amounts  of  trash  and  are  in  areas  that  receive  little  rainfall. 
Although  I  believe  that  groundwater  protection  should  be  a  priority,  I  also  believe 
that  these  issues  can  also  be  balanced  particularly  where  they  affect  these  small 
generators. 

Although  I  welcome  the  action  taken  by  EPA  to  extend  the  deadline  for  these 
communities  for  an  additional  six-months,  I  will  be  watching  this  issue  closely  as  we 
approach  the  deadline  in  an  effort  to  ensure  these  communities  are  treated  appro- 
priately and  fairly. 


STATEMENT  OF  HON.  ORRIN  G.  HATCH,  U.S.  SENATOR  FROM  THE  STATE 
OF  UTAH 

MR.  CHAIRMAN:  I  am  pleased  the  Subcommittee  is  holding  this  hearing  today  to 
examine  the  problems  now  looming  for  local  municipalities  to  meet  EPA  regulations 
implementing  Subtitle  D  of  the  Resource  Conservation  and  Recovery  Act,  and  to 
specifically  consider  S.  1209,  the  Local  Government  Landfill  Compliance  Deadline 
Act,  of  which  I  am  an  original  cosponsor. 

Officials  of  local  municipalities  in  every  state  are  under  tremendous  strain  these 
days  to  effectively,  and  efficiently,  address  the  many  and  varied  issues  affecting 
their  communities.  But,  in  a  public  lands  state  like  Utah,  these  issues  are  all  inter- 
twined, in  some  fashion,  with  the  activities  and  regulations  of  the  federal  land  agen- 
cies. In  our  rural  counties,  one  of  the  major  issues  of  concern  and  one  that  is  caus- 
ing considerable  consternation  for  local  officials  is  EPA's  Subtitle  D  regulations 
scheduled  to  take  effect  on  October  9.  These  regulations  implement  provisions  of  the 
hazardous  and  solid  waste  amendments  of  1984.  Given  this  deadline,  however,  Con- 
gress and  the  Administration  need  to  act  now  to  provide  some  assistance.  S.  1209  is 
a  reasonable  approach  to  provide  such  relief. 

Despite  the  best  efforts  of  county  officials  and  landfill  operators,  many  of  Utah's 
counties  are  struggling  to  meet  the  October  deadline.  I  use  the  word  struggling  in- 
tentionally because  that  is  exactly  what  is  happening  in  Utah,  especially  rural 
Utah.  When  S.  1209  was  introduced  on  July  1,  I  discussed  this  issue  with  seven  or 
eight  rural  counties  in  my  state.  Now,  I  have  heard  from  nearly  half  a  dozen  other 
counties  that  are  in  similar  positions.  Utah  counties  need  an  extension  of  the  Octo- 
ber 9  deadline,  and  they  urge  our  support  for  the  extension  provisions  contained  in 
S.  1209. 

Let  me  cite  several  examples  for  this  Subcommittee. 

Iron  County,  which  is  located  in  the  southwestern  corner  of  Utah,  has  been  at- 
tempting to  receive  certification  of  a  new  landfill  since  1989.  Although  an  aban- 
doned open  pit  iron  mine  was  identified  as  a  suitable  site  for  this  landfill,  state  and 
federal  agencies  have  been  slow  in  issuing  permits  for  the  site,  despite  the  perform- 
ance of  additional  water  testing  to  ensure  the  site's  safety.  To  date,  no  permit  has 
been  issued. 

In  San  Juan  County,  a  suitable  site  for  its  new  landfill  was  identified  on  land 
managed  by  the  Bureau  of  Land  Management  (BLM).  To  purchase  the  land,  the 
county  had  to  make  application  to  amend  the  local  BLM  Resource  Management 
Plan  and  execute  a  archaeology  review,  paid  by  the  county,  before  the  purchase 
could  go  forward.  BLM  is  working  hard  to  complete  this  transaction,  but  it  takes 
time  to  move  successfully  through  its  own  rules  and  regulations. 

San  Juan  County  also  operates  several  landfills  on  the  Navajo  reservation.  Before 
these  can  be  closed,  transfer  stations  must  be  built  and  equipment  purchased  to 
transfer  the  trash  from  the  reservation  to  an  appropriate  site.  Meeting  the  Subtitle 
D  regulations  will  be  require  considerable  financial  resources  for  San  Juan  County. 
But,  since  the  county  receives  a  large  number  of  tourists,  local  officials  have  stated 
that  "trash  will  be  everywhere"  if  the  county  cannot  meet  the  October  9  deadline. 
Since  80  percent  of  San  Juan  county  is  federal  land,  the  federal  government  will 
have  the  largest  clean-up  problem. 

In  the  case  of  Wayne  County,  considerable  time  has  been  spent  to  locate  a  suita- 
ble site  for  a  new  county  landfill.  Many  sites  were  rejected  for  various  reasons.  Fi- 
nally, the  BLM  and  county  officials  located  a  site  in  the  eastern  portion  of  the 
county,  off  Utah  Highway  24,  that  is  hidden  and  out  of  view  from  the  highway.  No 
one  will  know  the  landfill  is  there  except  for  those  using  it.  Recently,  an  environ- 
mental group  filed  a  challenge  to  block  the  BLM  from  allowing  the  county  to  build 
its  new  landfill  on  this  site,  claiming  the  site  should  be  set  aside  as  a  wilderness 
study  area.  Who  knows  how  long  it  will  now  take  to  decide  this  appeal,  to  convey 
the  land  to  the  county,  and  to  plan,  develop,  and  construct  a  landfill  which  meets 
the  EPA's  regulations.  It  simply  will  take  longer  than  three  months  for  both  the 
BLM  and  the  county  to  accomplish  everything  that  must  be  done. 

I  must  emphasize  with  my  colleagues  that  these  examples  portray  county  officials 
working,  in  good  faith,  to  meet  the  October  9  deadline.  But,  most  if  not  all  of  these 
problems  I  have  mentioned  have  resulted  from  factors  beyond  the  control  of  the 
local  county  officials.  The  counties  should  not  be  penalized  for  such  things  as  the 
lengthy  BLM  permitting  procedures,  requirements  to  test  the  water  table,  conduct 
archaeology  reviews,  and  roadblocks  from  environmental  groups.  And,  they  should 
be  rewarded  for  diligently  working  to  complete  the  permitting  process,  even  when 
that  requires  them  to  pay  for  an  archaeology  review.  The  clock  has  been  ticking  and 
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is  approaching  the  October  date.  Soon  our  counties  will  be  penalized  for  actions  for 
which  they  had  no  direct  involvement. 

Mr.  Chairman,  I  acknowledge  and  applaud  EPA's  decision  to  grant  a  six-month 
waiver  to  the  regulations  for  '  small"  landfills,  i.e.,  those  that  receive  less  than  100 
tons  per  day  of  solid  waste.  This  proposal  will  help  the  large  majority  of  Utah's  ex- 
isting solid  waste  landfills. 

However,  in  the  cases  I  mentioned  above,  they  may  all — and  probably  will — re- 
quire more  than  six  months  to  reach  finality.  EPA's  decision  extends  the  effective 
date  through  Utah's  upcoming  winter  season,  when  construction  of  any  new  landfill 
will  be  severely  curtailed.  S.  1209  extends  the  effective  date  through  next  spring  and 
summer,  ensuring  that  county  operators  have  one  additional  prime  construction 
season  available  to  them.  If  we  are  going  to  extend  the  effective  date  of  the  new 
regulations,  we  should  take  into  consideration  all  relevant  factors. 

Our  legislation  provides  a  one-year  moratorium  on  the  implementation  of  the 
Subtitle  D  regulations  to  the  operators  of  municipal  landfills  who  have  made  a  good 
faith  effort  to  meet  these  regulations,  with  an  additional  six-months  available  for 
those  who  may  have  an  exceptional  case.  If  it  is  determined  by  the  EPA  or  the  state 
that  the  owner  or  operator  of  a  landfill  has  not  put  forward  a  good  faith  effort,  then 
our  legislation  does  not  apply  to  that  particular  landfill.  That  operator  would  have 
to  meet  all  the  requirements  taking  effect  this  October. 

The  legislation  is  not  an  attempt,  in  any  way,  to  protect  those  municipalities, 
counties  or  cities,  that  have  not  been  working  to  meet  these  regulations.  I  recognize 
that  Congress  passed  new  landfill  legislation,  whether  I  agree  with  it  or  not,  and 
small  communities  must  abide  by  it.  But,  if  this  goal  can  be  achieved  by  giving  our 
local  governments  more  time  to  comply,  then  we  should  do  it. 

Members  of  the  Subcommittee  should  recognize  and  understand  that  Congress  is 
requiring  our  municipalities  to  replace  the  traditional  "town  dump"  with  a  sophisti- 
cated, state-of-the-art  landfill  disposal  system.  It  will  require  time,  in  addition  to  fi- 
nancial resources,  to  complete  this  transition  and  to  implement  the  latest  in  solid 
waste  technology.  We  should  be  sympathetic  with  local  officials  who  are  responsible 
for  bringing  this  technology  to  our  rural  areas.  Additional  time  will  assist  them  in 
doing  it  right  without  penalizing  them  for  factors  beyond  their  control. 

I  respectfully  urge  the  Subcommittee  to  seriously  review  this  matter  and  to  take 
immediate  and  proper  action  to  help  our  rural  municipalities  meet  their  require- 
ments for  solid  waste  management. 


June  9,  1993 

The  Honorable  Dirk  Kempthorne 
367  Dirksen  Office  Building 
United  States  Senate 
Washington,  D.C.  20510 

Dear  Senator  Kempthorne, 

We  are  prompted  to  write  this  letter  of  support  of  your  efforts  to  extend  by  eight- 
een months  the  federal  deadline  by  which  Idaho  and  our  country's  other  forty-nine 
states  have  to  comply  with  federal  EPA  solid  waste  landfill  standards  and  regula- 
tions. ' 

There  are  several  reasons,  many  of  which  I  am  sure  you  are  already  aware,  for 
our  support  of  this  proposed  extension.  If,  however,  an  attempt  to  pass  this  two-year 
extension  proves  unsuccessful,  we  could  support  holding  the  EPA  to  its  original  pro- 
posal of  granting  an  automatic  six  month  grace  period  with  one-year  extensions  for 
those  solid  waste  landfill  sites  able  to  demonstrate  a  good  faith  effort  in  complying 
with  the  October  1993  deadline. 

As  you  know,  Senator  Kempthorne,  the  Environmental  Protection  Agency  took 
seven  years  to  devise  our  federal  solid  waste  landfill  standards  and  regulations. 
When  the  EPA  insisted  states  come  into  compliance  with  these  new  standards  and 
regulations  within  eighteen  months,  you  might  recall  Idaho  joined  several  other 
states  opposed  to  this  unreasonable  expectation.  While  no  less  unrealistic,  the  EPA 
extended  this  compliance  period  by  just  six  months  which,  as  you  know,  expires  in  a 
few  short  weeks. 

Since  that  time,  Idaho  has  made  every  effort  to  come  into  compliance  with  the 
EPA's  solid  waste  landfill  standards  within  the  two-year  time  frame.  While  many 
landfills  in  Idaho  appear  close  to  coming  into  compliance — not  because  they  were 
able  to  meet  the  costly  standards  within  the  unreasonable  EPA  deadline,  but  be- 
cause they  will  simply  have  no  alternative  other  than  to  get  out  of  the  solid  waste 
disposal  business — many  are  not  even  that  fortunate. 


Of  the  county-owned  and  operated  solid  waste  disposal  sites  working  hard  to  meet 
EPA  standards  on  deadline,  several  may  be  subject  to  the  heavy  punitive  measures 
outlined  under  the  regulations  due  to  complications  unavoidable  under  EPA's  own 
inflexible  demands. 

The  EPA  has  simply  not  afforded  our  solid  waste  landfill  sites-some  of  which  liter- 
ally began  taking  steps  to  come  into  compliance  the  day  after  the  October  1993 
deadline  was  set — time  to  complete  all  the  necessary  procedures.  Despite  their  best 
efforts  and  the  best  efforts  of  the  Idaho  State  Legislature,  time  is  simply  running 
out  on  those  solid  waste  disposal  sites  involved  in  litigation,  preparing  environmen- 
tal impact  assessments,  processing  operational  permits  and/or  developing  regional 
agreements. 

In  other  words,  the  Environmental  Protection  Agency  has,  by  virtue  of  its  insuffi- 
cient and  inflexible  two-year  deadline,  undercut  our  state's  ability  to  effectively 
plan  and  come  into  compliance  with  the  new  federal  standards  and  regulations. 
Should  this  effort  to  extend  EPA's  October  1993  deadline  by  two  years  pass  Con- 
gress, we  are  confident  of  Idaho's  ability  to  come  into  compliance.  At  the  very  least, 
holding  EPA  to  its  original  18-month  extension  proposal  will  give  our  counties  some 
time  to  plan  and  prepare  their  solid  waste  disposal  systems  within  a  time  frame 
more  conducive  to  an  efficient  and  effective  long-term  environmental  resolution. 

Again,  Idaho  has  demonstrated  it's  willingness  to  do  its  part  in  protecting  and 
preserving  its  own  valuable  resources.  But  this  is  not  a  question  of  rejecting  the 
need  for  tighter  environmental  standards  or  of  Idaho  resisting  compliance  with 
those  guidelines.  We  have  simply  not  been  given  a  sufficient  amount  of  time  in 
which  to  complete  all  the  requirements  necessary  to  come  into  compliance. 

In  closing,  we  would  like  to  take  this  opportunity  to  address  an  opinion  expressed 
by  Joe  Nagel  of  the  Idaho  Department  of  Health  and  Welfare's  Division  of  Environ- 
mental Quality.  We  cannot  stress  too  strongly  that  Mr.  Nagel's  written  opinion  of 
April  29  in  no  way  represents  or  reflects  the  views  of  either  the  Idaho  Legislature  or 
the  Idaho  landfill  operators  responsible  for  meeting  these  new  EPA  standards  and 
regulations. 

Thank  you,  Senator,  for  your  interest  and  assistance  in  this  area  of  considerable 
concern  to  Idaho.  We  look  forward  to  Congress'  expedient  and  equitable  handling  of 
this  matter. 

With  best  regards, 

Senator  Jerry  Twiggs 

Idaho  Senate  President  Pro-Tern 

Representative  Michael  Simpson  Idaho  Speaker  of  the  House 

Senator  Lautenberg.  We've  been  joined  by  Senator  Smith.  Sena- 
tor, do  you  have  a  statement? 

OPENING  STATEMENT  OF  HON.  ROBERT  SMITH,  U.S.  SENATOR 
FROM  THE  STATE  OF  NEW  HAMPSHIRE 

Senator  Smith.  Just  briefly.  My  colleague  is  ready  to  present  her 
testimony. 

All  States  seem  to  be  suffering  the  same  burden  and  the  same 
problem,  whether  it's  Kansas,  Idaho,  New  Hampshire  or  New 
Jersey.  We  all  seem  to  be  facing  these  environmental,  regulatory 
requirements  that  are  placing  an  enormous  burden  on  already 
strapped  budgets,especially  the  rural  areas  of  our  three  States.  It 
certainly  makes  it  extremely  difficult  to  comply. 

I  did  receive  a  letter  from  an  organization  in  New  Hampshire's 
north  country  near  the  Canadian  border  stating  to  me  their  con- 
cern about  their  inability  to  comply  with  the  landfill  rule.  Twenty- 
one  landfills  are  slated  to  close  at  an  estimated  cost  to  them  of 
about  $20  million  which  in  big  city  government  and  big  city  budg- 
ets doesn't  sound  like  a  lot  of  money  but  for  rural  New  Hampshire, 
that  kind  of  money  just  isn't  there.  It's  nonexistent  when  you  add 
the  other  regulatory  burdens  these  States  and  communities  are 
facing. 
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The  proposed  extension,  as  outlined  by  Secretary  Browner,  is  cer- 
tainly going  to  help,  probably  not  enough  but  it  will  help.  I  wel- 
come it  and  applaud  her  for  that  leadership.  I  hope  that  the  EPA 
will  provide  States  and  counties  with  the  maximum  flexibility  to 
comply  if,  in  fact,  they  are  making  good  faith  efforts  to  that  end. 

Thank  you,  Mr.  Chairman. 

Senator  Lautenberg.  Thank  you,  Senator  Smith. 

We're  now  privileged  to  have  with  us,  Senator  Nancy  Kassebaum 
from  Kansas.  We  welcome  your  appearance  and  are  anxious  to 
hear  your  testimony. 

STATEMENT  OF  HON.  NANCY  LANDON  KASSEBAUM,  U.S. 
SENATOR  FROM  THE  STATE  OF  KANSAS 

Senator  Kassebaum.  Thank  you  very  much,  Mr.  Chairman. 

I  do  appreciate  your  calling  the  hearing.  As  you've  heard  from 
our  colleagues,  Senator  Kempthorne  and  Senator  Smith,  and  I 
would  guess  in  New  Jersey  as  well,  there  are  some  real  problems 
with  counties  faced  with  meeting  the  requirement  in  the  Subtitle  D 
regulation  regarding  the  solid  waste  landfill  sites.  Much  as  been 
said  and  you  mentioned  the  statement  from  Senator  Dole  which  I 
would  like  to  introduce  as  well,  but  I  just  would  like  to  reiterate  a 
few  key  points. 

Small  communities  with  small  budgets  bear  the  heaviest  burden 
of  any  regulatory  rigidity.  We  all  know  that  solid  waste  problems 
and  solutions  differ  from  New  York  City  to  Colby,  Kansas,  and  yet 
we  have  persisted  in  enacting  statutes  that  fail  the  flexibility  test.  I 
really  think  this  is  what  we  are  asking  for  consideration  for  today. 

We  always  find,  Mr.  Chairman,  that  we  have  this  delicate  bal- 
ance we  have  to  strike  and  I  think  the  very  fact  that  you  are  will- 
ing to  have  this  hearing  and  to  discuss  this,  and  as  Senator 
Kempthorne  mentioned,  Secretary  Browner  has  acknowledged 
some  of  the  difficulties  that  exist. 

I  would  strongly  urge  your  subcommittee  to  take  the  lead  in  ef- 
forts to  restore  the  groundwater  monitoring  exemption  for  small, 
rural  landfills.  The  Kansas  Department  of  Health  and  the  Environ- 
ment has  estimated  that  initial  monitoring  costs  could  approach 
$200,000  per  landfill.  I  have  several  examples  of  counties  as  well  as 
Senator  Kempthorne  gave  some. 

In  Idaho,  Mr.  Chairman,  now  that  this  is  the  day  of  graphs  and 
charts  in  the  Senate,  this,  if  it  were  to  reflect  the  flood  waters, 
would  have  to  move  over  to  this  part  of  the  State,  but  this  shows 
the  counties  that  would  qualify  for  the  exemption.  Let  me  just  give 
you  an  example  of  Clark  County.  With  a  population  of  2,360  people 
and  a  landfill  that  receives  5.5  tons  per  day,  monitoring  would  con- 
stitute 8  percent  of  its  total  1993  budget  of  $2.5  million.  That's  just 
a  cost  that  a  small  county,  a  rural  county  really  can't  meet.  We  all 
have  examples. 

EPA  now  proposes  to  allow  2  years  for  these  landfills  to  comply 
and  we  appreciate  those  2  years,  Mr.  Chairman,  but  in  this  case, 
the  issue  is  not  just  timing,  it's  justification.  That  is  what  I  think 
we  have  to  grapple  with. 

The  environment  in  these  remote,  rural  areas  will  be  no  more 
threatened  by  these  tiny,  dry  landfills  in  2  years  than  it  is  today 
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and  these  small  communities  will  be  no  better  able  to  pay  for  them 
than  they  are  today.  The  monitoring  requirement  will  be  no  more 
justified  in  1995  than  it  is  in  1993.  We  need,  I  suggest,  Mr.  Chair- 
man, a  permanent  solution. 

This  map,  as  I  said,  shows  the  operating  landfills  that  would 
meet  criteria  for  the  exemption  in  nearly  half  of  the  State  of 
Kansas.  It's  my  understanding  that  there  are  at  least  18  other 
States  that  would  have  that  same  proportion  meeting  that  criteria. 
We  now  have  2  years  to  fix  this  monitoring  problem  before  it  really 
faces  us  again  or  blows  up  in  our  face. 

I  very  much  appreciate  the  hearing  and  the  chance  to  speak,  Mr. 
Chairman.  I  would  like  to  ask  that  a  longer  statement  be  made  a 
part  of  the  hearing  record. 

Senator  Lautenberg.  Without  objection. 

Senator  Kassebaum.  I  would  just  say  that  I  know  all  of  you, 
whether  on  or  off  the  committee,  would  like  to  work  with  this  com- 
mittee in  trying  to  find  a  permanent  solution  to  what  I  suggest  is 
really  a  very  troubling  issue. 

Thank  you  very  much. 

Senator  Lautenberg.  Thank  you  very  much,  Senator  Kasse- 
baum. 

Coming  from  the  State  that  I  do,  one  of  the  smallest  States  in 
the  country  and  the  most  densely  populated,  I  could  make  a  quick 
observation.  One  is  you  have  too  many  counties  and  too  few  people. 

Senator  Kassebaum.  It's  a  blessing,  Senator,  as  well  as  a  curse. 

Senator  Lautenberg.  We  have  21  counties  in  the  State  of  New 
Jersey. 

Senator  Kassebaum.  We  have  105. 

Senator  Lautenberg.  I  notice  the  population  is  relatively  sparse 
with  3,000  to  5,000  people. 

Senator  Kassebaum.  I'd  have  to  say  it's  almost  all  in  Congress- 
man Pat  Roberts'  district.  We  claim  he's  about  to  take  over  the 
State. 

Senator  Lautenberg.  That's  incredible. 

I  have  no  questions.  I  appreciate  your  comments.  If  my  col- 
leagues are  similarly  disposed,  Senator,  we  can  let  you  go  on  to  the 
other  duties  of  which  there  is  an  abundance. 

Senator  Kassebaum.  Thank  you  very  much.  I  certainly  appreci- 
ate it. 

Senator  Lautenberg.  We're  delighted  to  have  Congressman 
Slattery. 

Senator  Kassebaum.  Another  persuasive  spokesperson  for 
Kansas. 

Senator  Lautenberg.  A  lot  of  persuasive  ability,  I  would  have  to 
say.  We're  delighted  to  have  you  here,  Congressman,  and  welcome 
your  statement. 

STATEMENT  OF  HON.  JIM  SLATTERY,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  KANSAS 

Mr.  Slattery.  Thank  you,  Senator,  very  much.  I  apologize  for 
being  late.  A  former  member  of  your  body  and  now  Vice  President 
was  speaking  to  our  Whip  organization  in  the  House  this  morning. 

Senator  Lautenberg.  About  groundwater  and  landfills? 
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Mr.  Slattery.  That  topic  didn't  come  up  but  about  every  other 
topic  did. 

[Laughter.] 

Mr.  Slattery.  He  had  sort  of  a  captive  audience  and  I  was  in  the 
back  of  the  room  and  it  was  sort  of  awkward  to  get  out  as  you 
might  imagine. 

Thank  you  very  much  for  holding  this  hearing  this  morning.  I 
really  appreciate  your  interest  in  this.  I  want  to  point  out  this  is  an 
extremely  important  issue  in  Kansas.  I  commend  you  for  holding 
these  hearings  today  on  the  issue  of  the  impending  October  9th 
deadline  for  the  EPA's  new  landfill  regulations  and  the  EPA's  pro- 
posed rule  to  extend  this  deadline. 

I've  heard  a  number  of  county  commissioners  in  my  district  and 
across  the  State  of  Kansas  concerning  the  difficulties  they  are  ex- 
periencing in  meeting  the  October  deadline.  I  am  grateful  for  the 
opportunity  to  inform  you  how  counties  will  benefit  from  the  6- 
month  extension  proposed  in  the  EPA's  rule  posted  yesterday  with- 
out compromising  the  protection  of  our  groundwater  and  the  envi- 
ronment. 

In  its  original  rule,  the  Environmental  Protection  Agency  gave 
landfill  operators  2  years  to  be  in  compliance  with  the  new  criteria 
outlined  in  the  regulations.  While  this  was  a  commendable  goal,  it 
proved  to  be  unrealistic  for  smaller  communities.  In  Kansas,  the 
first  problem  counties  have  struggled  with  has  been  the  fact  that 
the  State's  plan  for  administering  the  EPA  program  is  not  expect- 
ed to  be  approved  by  the  EPA  until  after  January  1994.  Counties 
have,  therefore,  been  unable  to  make  decisions  based  on  finalized 
rules. 

Despite  working  without  final  rules,  counties  have  had  to  move 
forward  with  developing  their  plans  for  solid  waste  disposal.  Con- 
sidering the  various  options  for  solid  waste  management  available 
to  them  and  weighing  the  respective  cost  has  been  a  time-consum- 
ing process.  Options  include  constructing  a  new  landfill,  retrofit- 
ting an  existing  landfill,  building  a  transfer  station,  reviewing  bids 
from  landfills  outside  the  county,  and  joining  other  counties  in  in- 
terlocal agreements.  Most  counties  are  pursuing  interlocal  agree- 
ments, yet  this  requires  approval  by  the  individual  county  govern- 
ments, then  approval  by  the  State  Attorney  General. 

I  am  convinced  that  counties  need  more  time  to  thoughtfully  con- 
clude long-term  plans  for  managing  their  solid  waste  disposal.  I'm 
concerned  that  maintaining  the  October  deadline  will  result  in 
hasty  decisions  creating  new  long-term,  economic  environmental 
costs.  This  outcome  would  clearly  be  contrary  to  the  original  goals 
of  the  1984  amendments  to  the  Resource  Conservation  Recovery 
Act  passed  by  this  body. 

At  the  same  time,  I  do  not  believe  that  a  one-  or  two-year,  across 
the  board  extension  is  the  answer.  Many  organizations  have  appro- 
priately raised  concerns  that  any  extension  of  the  deadline  without 
conditions  would  be  used  by  counties  to  simply  continue  disposal  in 
substandard  landfills  in  order  to  avoid  higher  costs.  Others  have 
complained  that  they  have  made  the  investment  to  meet  the  new 
regulations  and  that  a  blanket  extension  amounts  to  an  unfair  pen- 
alty to  them  for  complying  with  the  law. 
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Mr.  Chairman,  I  would  like  to  commend  EPA  Administrator 
Browner  and  the  EPA's  Office  of  Solid  Waste  for  their  efforts  in 
finding  a  responsible  solution  which  is  sensitive  to  these  arguments 
and  which  also  considers  the  unique  problems  faced  by  rural  coun- 
ties. 

I  am  very  pleased  that  the  proposed  rule  incorporates  many  of 
the  conditions  contained  in  H.R.  2189,  the  Municipal  Solid  Waste 
Landfill  Relief  Act  of  1993  which  I  introduced  in  the  House  earlier 
this  year.  Of  particular  importance  is  the  condition  limiting  the  ex- 
tension to  landfills  receiving  less  than  100  tons  of  waste  per  day. 
Under  this  cap,  smaller  landfills  experiencing  the  greatest  difficul- 
ty in  meeting  the  new  standards  will  be  allowed  the  needed  relief 
while  the  larger  landfills,  having  more  resources  available  to  them 
to  meet  the  deadline  and  posing  the  greatest  environmental  threat, 
will  be  required  to  comply  with  the  original  schedule. 

By  the  EPA's  own  estimates,  this  volume  cap  will  preclude  85 
percent  of  the  waste  from  an  extension.  I  would  be  very  opposed  to 
either  lowering  or  raising  the  100  ton  per  day  cap.  I  believe  the 
EPA's  proposed  rule  responsibly  addresses  the  many  divergent  in- 
terests affected  by  this  action.  Given  the  improbability  of  passing 
any  legislation  relative  to  this  issue  this  year,  I  believe  that  the 
proposed  rule  represents  the  best  opportunity  to  provide  smaller 
communities  the  needed  relief  from  the  October  deadline. 

I  strongly  urge  the  members  of  this  subcommittee  and  the  mem- 
bers of  this  body  to  support  the  EPA's  proposed  rule  granting  a  6- 
month  extension  to  small  landfills. 

Mr.  Chairman,  I  would  like  to  take  this  opportunity  to  also  ad- 
dress a  related  issue  included  in  the  EPA's  proposed  rule,  the 
EPA's  proposed  rule  modifying  groundwater  monitoring  require- 
ments affecting  landfills  in  arid  and  remote  locations. 

The  proposed  rule  comes  in  response  May  7,  1993  U.S.  Court  of 
Appeals  decision  Natural  Resources  Defense  Council  v.  EPA  which 
found  that  the  EPA  did  not  have  the  authority  to  exempt  arid  and 
remote  landfills  from  groundwater  monitoring.  I  believe  that  the 
EPA's  attempt  to  comply  with  the  court  order  through  the  pro- 
posed rule  would  place  an  inordinate  burden  on  the  operators  of 
these  landfills  by  requiring  arid  and  remote  landfills  to  meet  the 
same  groundwater  monitoring  specifications  as  those  for  large 
landfills  and  areas  of  high  rainfall.  The  EPA  will  be  requiring  ex- 
tensive monitoring  standards  which  may  not  be  necessary  to  ade- 
quately protect  human  health  and  the  environment. 

I'd  ask  you  to  join  in  urging  the  EPA  to  change  the  proposed  rule 
by  granting  States  the  authority  to  approve  alternative  groundwat- 
er monitoring  techniques  for  smaller  quantity  landfills  in  arid  re- 
gions. This  change  would  save  small  communities  from  expensive, 
unnecessary  costs  while  maintaining  safeguards  against  ground- 
water contamination. 

Once  again,  Mr.  Chairman,  I  express  my  gratitude  for  the  oppor- 
tunity to  speak  with  all  of  you  here  today.  I  will  close  by  saying 
that  I  hope  the  EPA  is  successful  in  issuing  this  proposed  rule 
change. 

I  thank  you  for  the  opportunity  to  visit  with  you  today. 

Senator  Lautenberg.  Thank  you  very  much,  Congressman  Slat- 
tery.  Your  comments  are  significant. 
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It's  an  interesting  point  that  some  75  percent  of  the  landfills  are 
less  than  100  tons  and  yet  they  cover  only  15  percent  of  the  waste 
product  that  we're  looking  at.  So  it  is  a  dilemma.  On  the  other 
hand,  we  have  lots  of  problematic  questions  that  have  to  solve.  This 
certainly  is  one.  I  too  was  pleased  to  see  EPA  take  the  step  that  it 
did,  to  say  OK,  there's  time  for  a  breather  even  though  this  is  not  a 
new  subject.  So  the  purpose  of  this  hearing  is  obvious,  we  want  to 
see  where  we  go  from  here  because  a  6-month  deadline,  of  and  by 
itself,  is  not  going  to  solve  the  problem  but  it  certainly  does  give 
time  for  review  and  decision-making  on  all  sides.  I  commend  Sena- 
tor Kempthorne  for  his  interest  and  for  raising  the  subject. 

I  have  no  questions,  Congressman.  Do  any  of  you? 

Senator  Smith.  Just  a  quick  one.  Have  you  had  an  opportunity  to 
assess  the  impact  of  the  flooding  on  all  of  these  landfills?  That's  got 
to  be  a  tremendous  problem  in  and  of  itself. 

Mr.  Slattery.  It  is,  I'm  sure,  in  some  parts  of  the  country.  We 
haven't  had  an  opportunity  in  Kansas  yet  to  assess  precisely  the 
amount  of  damage  that  we  would  be  looking  at  in  this  area,  but  I 
can  assure  you  that  there  are  areas  in  the  country,  and  I  don't 
know  exactly  how  many  landfills  in  Kansas  will  be  affected  by  this 
flood,  but  I'm  sure  several  of  them  will  be. 

Let  me  just  say  I  really  appreciate  Senator  Kempthorne's  inter- 
est in  this.  Senator  Kassebaum  has  been  extremely  effective  in  ar- 
ticulating the  concerns  of  our  State  in  this  area  and  I  appreciate 
this  subcommittee's  willingness  to  look  at  this.  I  think  that  the  pro- 
posal that  the  EPA  has  put  forth  in  terms  of  the  six-month  delay  is 
a  well-balanced  proposal.  It  takes  into  concern  the  interest  of  those 
that  are  desperately  struggling  to  come  into  compliance  with  the 
October  deadline  while  recognizing  that  those  that  have  complied 
should  not  be  penalized,  for  goodness  sakes,  for  complying  with  the 
law  and  doing  what  we  told  them  to  do. 

That  is  really  the  balance  we  have  to  strike  and  we  have  to  do 
that  in  then  context  of  realizing  the  political  dimension  of  this  and 
that  is,  that  it  is  enormously  difficult,  if  not  impossible,  for  us  to 
get  legislation  through  both  bodies  this  year  in  a  timely  manner 
given  everything  else  that  is  on  the  agenda. 

Senator  Smith.  The  point  I  was  trying  to  make  was  with  the 
impact  of  the  flooding  on  the  land,  it  certainly  is  going  to  cause  a 
lot  of  problems  for  these  communities  to  try  to  deal  with  whatever 
these  requirements  are  whether  it  is  new  liners  or  whatever.  It  is 
going  to  be  a  reason  for  delay  on  that  point  alone. 

Mr.  Slattery.  No  question,  Senator.  I  can  assure  you  historically 
there  have  been  landfills  in  Kansas  located,  unfortunately,  in  low- 
lying  areas.  Some  of  those  landfills  are  in  the  process  of  being 
closed  and  relocated,  but  the  fact  of  the  matter  is  that  there  were 
landfills  located  in  river  bottoms.  Unfortunately,  I  don't  know  ex- 
actly how  many  but  I  would  dare  say  there  are  a  few  that  are  prob- 
ably being  flooded. 

Senator  Smith.  This  goes  to  Senator  Kassebaum's  comment 
about  the  flexibility  but  there  are  times  when  the  generic  does  not 
cover  all  of  these  landfills.  When  you  have  that  kind  of  flooding, 
that  is  certainly  reason  to  say  we  have  to  have  some  flexibility  in 
dealing  with  those  communities. 
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Senator  Lautenberg.  I'll  tell  you  what  eliminates  questions  of 
flexibility  in  a  hurry,  and  I  commented  earlier  before  you  got  here, 
Jim.  When  I  looked  at  the  map  of  Kansas,  I  always  look  at  things 
relative  to  New  Jersey. 

We  are  so  densely  packed  in  our  State.  I  don't  know  how  many 
you  have  in  your  district  but  there's  got  to  be  a  fair  share  of  very 
sparsely  populated  counties. 

Mr.  Slattery.  I  would  dare  say  that  my  congressional  district  is 
probably  much  larger  than  your  entire  State  geographically. 

Senator  Lautenberg.  There  are  some  ranches  in  Montana  that 
are  larger  than  my  State. 

[Laughter.] 

Senator  Lautenberg.  I  will  tell  you  what  really  points  up  the 
flexibility  index  is  when  you  have  a  few  hundred  thousand  people 
living  around  a  landfill  site,  they  get  your  attention  in  a  hurry.  In 
New  Jersey,  we  have  complied  because  land  is  so  precious  but  this 
is  not  to  say  that  we're  better,  we're  just  more  compressed.  I  under- 
stand the  problem  especially,  it  seems,  in  the  rural  areas  where 
when  the  landfill  starts,  it  is  never  believed  that  there  is  going  to 
be  problems  developing  and  suddenly  there's  lots  of  material  dis- 
posed that  could  turn  it  into  a  toxic  waste  dump  site. 

We,  again,  welcome  you  and  thank  you. 

Mr.  Slattery.  I  thank  each  and  every  one  of  you.  I  really  appre- 
ciate the  leadership  that  Senator  Kassebaum  is  showing  on  this 
over  here  on  the  Senate  side  and  I  appreciate  your  time  and  inter- 
est also. 

Senator  Lautenberg.  Apologize  to  Vice  President  Gore  for  my 
having  kept  you  here. 

Thank  you  very  much. 

We  will  now  call  the  first  panel,  Richard  Guimond  of  the  EPA, 
Acting  Assistant  Administrator  for  Solid  Waste  and  Emergency  Re- 
sponse. 

We  welcome  you,  Senator  Boxer. 

OPENING  STATEMENT  OF  HON.  BARBARA  BOXER,  U.S.  SENATOR 
FROM  THE  STATE  OF  CALIFORNIA 

Senator  Boxer.  May  I  just  ask  unanimous  consent  that  I  place 
an  opening  statement  in  the  record? 
Senator  Lautenberg.  Without  objection,  certainly. 
Senator  Boxer.  Thank  you,  Mr.  Chairman. 
[Senator  Boxer's  statement  follows:] 

OPENING  STATEMENT  OF  HON.  BARBARA  BOXER,  U.S.  SENATOR  FROM 
THE  STATE  OF  CALIFORNIA 

Mr.  Chairman,  I  would  like  to  commend  you  for  calling  this  hearing  to  examine 
the  implementation  of  the  Environmental  Protection  Agency's  new  municipal  land- 
fill regulations.  I  am  pleased  to  see  my  colleague,  Senator  Kassebaum,  and  several 
members  of  the  House  of  Representatives,  among  today's  witnesses.  In  1984,  Con- 
gress amended  RCRA,  the  Resource  Conservation  and  Recovery  act,  to  better  ad- 
dress the  health  and  environmental  threats  posed  by  municipal  landfills.  Yet  only 
now,  9  years  later,  are  we  close  to  implementing  those  changes.  This  is  an  intoler- 
able delay;  one  that  I  hope  the  representative  from  the  EPA,  Mr.  Guimond,  can 
briefly  testify  to. 

We  are  here  today  to  examine  another  proposed  delay.  In  the  past  several 
months,  I  have  received  numerous  letters  from  local  governments  in  California  who 
operate  landfills.  These  governments  are  concerned  that  they  will  be  unable  to  meet 
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the  municipal  landfill  regulations'  October,  1993,  compliance  deadline.  They  recom- 
mend short  extensions  of  the  deadline  to  allow  the  operators  and  EPA  to  work  out 
some  of  the  outstanding  obstacles  to  compliance.  I  am  sure  that  my  colleagues  have 
received  similar  letters  from  local  governments  in  their  home  states. 

The  municipal  landfill  operators  identify  several  serious  flaws  with  the  upcoming 
compliance  deadline.  Not  the  least  of  these  flaws  is  the  delay  in  EPA's  approval  of 
state  municipal  landfill  programs.  I  am  advised  that  EPA  will  have  only  approved 
between  20  and  25  state  programs  by  the  time  that  the  October  deadline  rolls 
around.  Thus,  municipal  landfills  in  California,  and  other  states,  could  find  them- 
selves in  the  position  of  not  knowing  whether  they  should  comply  with  state  or  fed- 
eral standards.  I  hope  that  the  witnesses  today  will  identify  solutions  to  this,  and 
other  flaws,  so  that  we  may  move  to  fully  implement  the  Resource  Conservation  and 
recovery  Act. 

Thank  you  Mr.  Chairman  for  your  leadership  on  this  critical  issue. 

Senator  Lautenberg.  We're  glad  to  see  you,  Rich,  and  invite  you 
now  to  give  your  statement. 

We  are  now  turning  on  the  5  minute  timer.  You  have  5  minutes 
to  present  a  summary  of  your  statement. 

STATEMENT  OF  RICHARD  GUIMOND,  ACTING  ASSISTANT  ADMIN- 
ISTRATOR, SOLID  WASTE  AND  EMERGENCY  RESPONSE,  ENVI- 
RONMENTAL PROTECTION  AGENCY,  ACCOMPANIED  BY  BRUCE 
WEDDLE,  DIRECTOR,  MUNICIPAL  AND  INDUSTRIAL  SOLID 
WASTE  DIVISION,  OFFICE  OF  SOLID  WASTE,  ENVIRONMENTAL 
PROTECTION  AGENCY 

Mr.  Guimond.  Good  morning,  Mr.  Chairman,  and  members  of 
the  subcommittee. 

My  name  is  Rich  Guimond.  I'm  the  Acting  Assistant  Administra- 
tor for  Solid  Waste  and  Emergency  Response  at  EPA.  I've  brought 
with  me  today,  Bruce  Weddle,  to  my  right,  who  is  the  Director  of 
the  Municipal  and  Industrial  Solid  Waste  Division  in  EPA's  Office 
of  Solid  Waste. 

I  will  summarize  my  statement  and  provide  the  full  statement 
for  the  record. 

We  are  very  pleased  to  be  here  today.  We  look  forward  to  work- 
ing with  you  on  this  and  the  many  other  issues  of  mutual  interest 
to  us.  EPA  is  particularly  pleased  with  the  open  process  that  you're 
advocating  to  deal  with  complex  issues  such  as  our  proposed  rule- 
making which  would  delay  the  effective  date  of  the  solid  waste  dis- 
posal facility  criteria. 

In  1991,  in  response  to  the  Hazardous  and  Solid  Waste  Amend- 
ments of  1984,  the  EPA  issued  revised  criteria  for  municipal  solid 
waste  landfills  and  included  location  restrictions,  design  and  oper- 
ating criteria  such  as  the  installation  of  landfill  liners  and  the  ap- 
plication of  daily  cover,  requirements  for  groundwater  monitoring, 
post  closure  care  provisions  and  financial  assurance  requirements. 
These  regulations  apply  to  all  new  and  existing  landfills  that  re- 
ceive household  wastes  after  the  effective  date  of  October  9,  1993. 

States  are  required  by  statute  to  adopt  and  implement  a  permit 
program  to  assure  that  each  landfill  in  the  State  complies  with  re- 
vised criteria.  EPA  must  determine  that  the  State  program  ade- 
quately protects  human  health  and  the  environment  while  approv- 
ing the  program. 

Most  States  have  been  working  toward  permit  program  approval. 
Three  of  them,  Wisconsin,  Virginia  and  Kentucky,  have  program 
approval,  while  another  seven  States  have  proposed  approvals  in- 
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eluding  the  State  of  Idaho,  I  should  note  for  Senator  Kempthorne. 
We  anticipate  that  every  State  will  apply  for  approval  by  October 
9,  1993  and  will  be  approved  by  April  9,  1994  or  shortly  thereafter. 

In  recent  months,  the  agency  received  a  considerable  number  of 
requests,  particularly  from  smaller  communities  and  elected  offi- 
cials, asking  that  EPA  delay  the  effective  date  of  the  landfill  crite- 
ria. In  addition,  as  you  know,  several  bills  have  been  introduced. 

Proponents  of  an  extension  have  cited  several  reasons  for  delay- 
ing the  effective  date.  The  agency  received  a  number  of  letters 
stressing  the  struggle  that  many  small,  local  governments  are  ex- 
periencing in  their  attempt  to  comply  with  a  number  of  Federal 
regulatory  programs,  all  of  which  are  competing  for  scarce,  local 
government  funds.  Local  governments  have  requested  a  delay  of 
the  effective  date  to  give  them  additional  time  to  secure  financing 
either  to  upgrade  their  existing  facilities  or  to  close  their  landfills 
and  procure  an  alternative  form  of  waste  management. 

Another  common  reason  for  seeking  a  delay  in  the  effective  date 
is  related  to  the  structure  of  the  landfill  criteria  which  provided 
additional  flexibility  once  a  State  program  is  approved.  I  guess  I'd 
like  to  emphasize  that.  For  those  States  that  have  approved  pro- 
grams, there  is  considerable  flexibility  in  what  the  landfill  criteria 
should  be  for  any  landfills  within  that  State. 

However,  until  a  State  is  approved,  owners  and  operators  must 
use  a  uniform  national  design  standard.  Once  approved  States  may 
allow  designs  that  protect  groundwater.  Owners  and  operators  of 
landfills  requesting  delay  have  reported  an  extension  of  the  effec- 
tive date  would  allow  States  to  become  approved  and  therefore, 
would  allow  the  owner  and  the  operator  to  immediately  utilize  the 
flexibility  in  the  regulations. 

The  third  reason  cited  for  extension  of  the  effective  date  is  the 
delay  that  many  of  the  local  governments  are  experiencing  in  gain- 
ing access  to  new  waste  management  facilities.  Local  governments 
that  plan  to  close  their  landfills  and  join  a  regional  facility,  or  that 
plan  to  replace  their  existing  sites  with  new,  state-of-the-art  land- 
fills, are  experiencing  delays  in  gaining  access  to  new  facilities  due 
to  opposition,  difficulties  in  securing  financial  backing,  delays  in 
acquiring  permits  or,  in  some  cases,  construction  delays. 

In  responsive  to  theses  concerns,  as  previously  noted,  on  July  22, 
1993,  the  Administrator  signed  a  proposed  rule  to  address  the  con- 
cerns of  the  small  localities  by  delaying  the  effective  date.  That 
was  published  in  the  Federal  Register  yesterday. 

I  should  note  that  this  proposal  does  not  change  the  general  ef- 
fective date  for  larger  landfills,  nor  does  it  change  the  environmen- 
tal protective  requirements  of  the  criteria.  It  simply  will  provide 
certain  owners  and  operators  with  additional  time  to  comply  with 
the  requirements.  This  proposed  delay  of  the  effective  date  is  the 
only  extension  that  the  agency  intends  to  seek  for  owners  and  oper- 
ators of  these  landfills. 

This  proposal  would  grant  a  6-month  extension  from  October  9, 
1993  to  April  9,  1994  to  owners  and  operators  of  qualifying,  smaller 
landfills.  To  qualify,  a  landfill  must,  one,  receive  100  tons  of  waste 
per  day  or  less;  be  located  in  a  State  that  has  submitted  an  applica- 
tion for  permit  approval;  and  not  be  on  the  Superfund  National 
Priorities  List. 
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In  addition  to  the  6-month  extension,  the  proposed  rule  solicits 
comments  on  three  other  related  modifications  to  the  effective 
dates.  First,  we  propose  changing  the  effective  date  of  financial  as- 
surance requirements  and  delaying  them  for  1  year  until  April  9, 
1995.  This  will  allow  the  agency  to  finalize  regulations  and  incorpo- 
rate options  for  demonstrating  financial  assurance  not  in  the  cur- 
rent landfill  regulations.  Second,  the  effective  date  for  very  small 
landfills  in  arid  and  remote  areas  would  be  delayed  for  2  years 
until  October  9,  1995.  We  are  proposing  this  extension  in  response 
to  the  U.S.  Court  of  Appeals'  decision  which  revokes  the  agency's 
rule  exempting  these  facilities  from  groundwater  monitoring.  The 
agency  believes  that  this  delay  will  provide  owners  and  operators 
with  needed  time  to  make  the  decision  to  close  and  seek  out  waste 
management  alternatives  or  to  remain  open  and  monitor  ground- 
water. 

The  agency  continues  to  be  very  sympathetic  to  the  difficulties 
that  these  small,  arid  and  remote  communities  face  with  respect  to 
meeting  the  landfill  criteria.  Accordingly,  the  proposed  rule  solicits 
comments  on  alternative  groundwater  monitoring  programs  that 
could  accommodate  the  practicable  capabilities  of  small  landfill 
owners  and  operators  by  considering  size,  location  and  climate. 

Third,  the  proposal  would  modify  the  timing  of  compliance  for 
the  closure  requirements  for  owners  and  operators  that  cease  re- 
ceiving waste  prior  to  the  effective  date. 

I'd  like  to  note  one  other  thing.  Senator  Smith  addressed  the 
point  dealing  with  the  floods  in  the  midwest.  We  have  also  asked 
for  comment  in  the  proposal  relative  to  the  impact  of  the  flooding 
and  whether  that  should  have  any  effect  on  the  time  that  some  of 
those  communities  may  need  for  two  aspects.  The  first  aspect  is 
just  the  impact  of  the  flooding  on  current  landfills,  but  second, 
there  obviously  will  be  a  lot  of  debris  created  by  the  flooding  that 
will  have  to  be  disposed  of  somewhere  and  we  wonder  what  kind  of 
impact  that  may  have  on  some  of  these  facilities  too. 

In  summary,  the  agency  believes  that  this  proposed  rule  will 
serve  to  address  the  needs  of  the  regulated  community  while  pre- 
serving our  goal  of  ensuring  that  municipal  solid  waste  landfills 
design  and  operate  to  protect  human  health  and  the  environment. 
At  the  conclusion  of  a  30-day  comment  period  on  this  proposed 
rule,  the  agency  intends  to  revise  the  rule  as  appropriate  and  issue 
a  final  regulation  by  the  end  of  September  1993. 

We  are  hopeful  that  this  hearing  will  provide  information  that 
will  be  useful  to  the  agency  in  reaching  our  final  decisions. 

Mr.  Chairman,  this  concludes  my  statement.  I'd  be  pleased  to  re- 
spond to  any  questions  you  may  have. 

Thank  you,  Mr.  Chairman. 

Senator  Lautenberg.  Thank  you,  Rich.  Again,  your  full  state- 
ment will  be  included  in  the  record. 

In  your  closing  comments,  you  mentioned  the  date  on  which  you 
expected  the  regulation  to  be  in  place.  I  just  want  to  be  certain 
that  is  clearly  established.  You  said  by  the  end  of  September  of  this 
year? 

Mr.  Guimond.  Clearly,  we  need  to  have  this  done  by  the  Octo- 
ber 9,  1993  deadline.  As  you  noted,  the  Administrator  and  everyone 
at  the  agency  is  formally  committed  to  achieve  that. 
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Senator  Lautenberg.  Do  you  have  any  idea  how  many  communi- 
ties are  facing  problems  meeting  the  October  9th  deadline? 

Mr.  Guimond.  We  don't  have  an  exact  number  of  how  many. 
Clearly  we've  heard  comments  and  our  docket  has  received  com- 
ments and  we  have  letters  from  over  140  small  communities  out 
there  that  were  affected  by  this.  Many  of  them  are  in  the  midwest 
and  the  western  regions  of  the  country.  It  is  quite  a  few  but  it  is 
not  an  enormous  number. 

Senator  Lautenberg.  How  do  we  quantify? 

Mr.  Guimond.  I  think  it's  very  difficult. 

Senator  Lautenberg.  Is  there  a  better  way  of  quantifying? 

Mr.  Guimond.  I  guess  if  they  are  in  your  State,  they  are  enor- 
mous and  if  they  are  in  someone  else's  State,  there  are  quite  a  few. 
Bruce? 

Mr.  Weddle.  We  don't  have  a  number  and  we  can't  come  up 
with  a  number,  but  if  you  think  of  the  problems  facing  local  com- 
munities, the  ones  that  Rich  identified,  those  looking  for  financing 
of  new  facilities,  those  looking  for  regional  sites,  those  looking  to 
replace  their  existing  facilities,  that  has  to  be  a  relatively  small 
number  of  facilities  out  of  the  6,000  nationally  because  not  every- 
one is  in  the  permit  process  now. 

What  is  interesting  is  it  seems  to  come  in  pockets.  Clearly,  the 
States  of  Idaho,  Kansas,  and  Alaska  are  going  to  be  impacted  more 
so  than  others.  The  problem  in  those  situations  is  going  to  be  much 
more  serious  than  they  would  be  nationally  but  we  just  don't  have 
a  number. 

Senator  Lautenberg.  Once  again  perhaps  the  obvious,  these  are 
relatively  small  communities  and  do  they  deposit  their  materials  at 
sites  that  are  less  than  100  tons  per  day? 

Mr.  Guimond.  Yes. 

Senator  Lautenberg.  Is  that  a  small  landfill,  100  tons? 

Mr.  Guimond.  100  tons  accommodates  a  community  of  about 
50,000  typically,  so  communities  of  10,000  or  20,000  usually  have 
landfills  considerably  smaller  than  that. 

Senator  Lautenberg.  As  you  contemplate  regulation,  is  recycling 
a  part  of  the  expectation  in  terms  of  developing  criteria  for  landfill 
sites? 

Mr.  Guimond.  I'm  not  quite  sure  how  you  mean. 

Senator  Lautenberg.  Within  the  communities,  what,  if  any 
thought,  is  being  given  to  pollution  prevention? 

Mr.  Guimond.  We're  encouraging  all  communities,  whether  they 
be  small  or  large,  to  do  as  much  source  reduction  and  recycling  as 
they  possibly  can,  both  assocfated  with  the  programs  we've  had 
with  our  overall  municipal  solid  waste  program,  plus  some  compan- 
ion programs  that  we  have  underway.  We  are  hopeful  this  will 
reduce  the  needs  in  many  communities  across  the  country,  whether 
they  be  large  or  small. 

Senator  Lautenberg.  Is  that  a  way  that  some  of  these  communi- 
ties can  relieve  themselves  of  some  significant  expense  in  terms  of 
meeting  a  deadline  for  conforming  with  a  standard? 

Mr.  Guimond.  I  think  it  can  provide  some  benefits  to  them,  but 
I'm  not  sure  it's  going  to  solve  all  their  problems.  Mr.  Weddle 
might  like  to  comment  on  that. 
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Mr.  Weddle.  Clearly  recycling  is  not  the  solution  that  is  going  to 
avoid  having  to  have  that  landfill  comply  with  the  regulations,  al- 
though the  avoided  costs  of  disposal  are  of  significant  benefit  when 
you  do  the  economics  of  recycling. 

Senator  Lautenberg.  I  am  sympathetic  to  the  problems  but  I 
also  want  to  make  certain  that  as  we  contemplate  our  responsibil- 
ities that  it  isn't  simply  enough  to  throw  one's  hands  in  the  air  and 
say,  that  costs  a  lot  of  money.  Every  community  should  have  some 
responsibility  to  help  protect  the  environment  and  one  of  the  ways 
is  source  reduction  and  not  at  a  great  deal  of  cost. 

Mr.  Guimond.  I  greatly  agree,  Senator.  Along  those  lines  I  think 
we  are  trying  to  increase  our  programs  that  will  provide  markets 
for  recycled  materials  and  so  forth  so  there  will  be  good  alterna- 
tives available  to  people  down  the  road. 

Senator  Lautenberg.  How  effective  will  a  6-month  extension  be 
in  giving  these  communities  a  chance  to  develop  their  plans  and 
programs? 

Mr.  Guimond.  We  think  it  will  help  out  many  of  the  communi- 
ties that  are  impacted.  If  communities  are  trying  to  secure  some 
financing  to  help  them  move  along,  that  period  of  time  should  help 
them  quite  a  bit.  If,  in  fact,  they  are  waiting  for  approval  of  State 
programs  to  provide  the  flexibility  they  need  for  dealing  with  these 
issues,  that  amount  of  time  should  provide  them  a  lot  of  relief.  If 
they  are  in  the  final  stages  of  permitting  or  final  stages  of  various 
other  elements,  that  should  provide  them  considerable  relief. 

If  they  have  just  begun  to  think  about  things,  if  they  are  in  the 
very,  very  early  stages  of  permitting  or  other  processes,  then  it 
probably  will  not  be  satisfactory. 

Senator  Lautenberg.  What  provisions  did  EPA  include  in  its  Oc- 
tober 1991  regulations  to  reduce  the  cost  of  compliance  for  these 
communities? 

Mr.  Guimond.  The  cost  is  reduced  particularly  significantly  when 
they  are  taken  under  an  approved  State  plan  because  that  provides 
the  communities  with  a  lot  of  alternatives.  For  example,  rather 
than  having  to  meet  the  national  uniform  design  standard  for  how 
you  would  line  a  landfill,  it  provides  them  with  flexibility  of  alter- 
native requirements  that  might  meet  the  specific  needs  of  that  par- 
ticular part  of  the  country.  In  an  arid  area,  in  an  area  where  they 
have  other  kinds  of  alternatives  for  protecting  groundwater,  it  pro- 
vides a  considerable  amount  of  relief.  So  there's  good  alternatives 
available  in  monitoring  and  design  if  they  get  an  approved  State 
plan. 

Senator  Lautenberg.  Is  it  possible  that  some  cost  relief  might  be 
proposed  in  the  regulation  for  small  communities  that  are 
strapped?  I  don't  know  of  any;  Senator  Smith  said  something  about 
sums  of  money  not  being  quite  as  important  to  large  cities  but  I 
can  tell  you,  there  is  no  place  that  I  know  of  that  isn't  having  a 
crunch  of  significant  size.  Is  there  anything,  do  you  know,  Mr.  Gui- 
mond, that  has  entered  into  the  evaluation  that  might  provide 
some  assistance? 

Mr.  Guimond.  Actual  financial  assistance,  you  mean?  You  mean 
just  relief  to  the  actual  costs?  The  only  thing  I  can  think  of  is  to 
expand  on  the  examples  I  gave  before  where  we  would  hope  that 
States  could  look  at  the  specific  needs  for  those  localities  and 
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ensure  that  they  are  not  requiring  over  design  or  overprotection 
but  an  adequate  amount  to  deal  with  public  health  in  that  area, 
that  they  are  not  goldplating  something  when  it  doesn't  need  to  be 
goldplated. 

Senator  Lautenberg.  Is  compliance  with  the  1991  regulation  a 
necessity  to  protect  public  health  and  the  environment? 

Mr.  Guimond.  We  believe  so.  As  you  noted  in  your  opening  re- 
marks, there  are  240  or  so  municipal  sites  on  the  National  Priority 
List  for  Superfund  and  there  are  several  others  under  consider- 
ation. So  as  a  consequence,  clearly,  there  are  situations  where  you 
can  have  municipal  landfills  causing  some  significant  groundwater 
problems.  Because  of  that,  the  agency  and,  I  think,  the  Congress 
believe  that  we  needed  to  ensure  a  greater  degree  of  protection. 
That's  why  we  have  gone  ahead  with  the  criteria  that  we  have. 

Senator  Lautenberg.  How  would  you  compare  the  environmen- 
tal effect  of  your  proposal  to  one  that  might  provide  all  landfills 
with  a  6-month  extension  with  one  that  would  provide  a  longer  ex- 
tension to  the  compliance  deadline  to  give  everybody  a  chance,  if 
there  are  problems,  to  catch  up?  What  are  going  to  be  the  effects 
on  the  environment? 

Mr.  Guimond.  I  think  actually  Congressman  Slattery  summa- 
rized that  very  well.  I'll  expand  on  that  a  little  bit.  There's  been  a 
lot  of  communities  working  to  make  the  improvements  to  try  to 
meet  a  lot  of  the  standards.  I  think  those  folks  that  have  done  that 
and  who  have  spent  money  to  develop  greater  facilities,  we  want  to 
encourage  those  newer  facilities,  that  better  facilities  are  used  as 
much  as  possible  where  those  investments  have  been  made.  I  think 
if  we  just  gave  a  broad  blanket  extension  all  the  way  across,  we 
would,  in  fact,  be  providing  encouragement  to  not  go  to  newer, 
better  facilities  that  are  going  to  provide  improved  protection  to 
public  health. 

Similarly  though,  I  think  as  we  take  a  look,  it  is  clearly  some  of 
the  smaller  ones  that  seem  to  be  impacted  the  most.  As  we  look  at 
the  balancing  back  and  forth,  it's  there  we  felt  there  was  the  great- 
est degree  of  relief,  so  the  balance  I  think  the  agency  has  come 
through  with  the  proposed  rule  we  put  out  is  trying  to  strike  the 
appropriate  balance,  if  you  will,  between  improving  and  moving  in 
the  direction  of  improved  environmental  protection  while  not  creat- 
ing significant  disruptions  to  our  smaller  communities  across  the 
country. 

Senator  Lautenberg.  Senator  Kempthorne? 

Senator  Kempthorne.  Mr.  Chairman,  thank  you  very  much,  and 
Senator  Smith,  thank  you  for  deferring. 

Mr.  Guimond,  we  have  the  reference  that  all  of  this  came  about 
in  1984.  When  precisely  did  EPA  promulgate  the  requirements  so 
that  communities  then  knew  that  they  would  be  required  to 
comply  with  those? 

Mr.  Guimond.  The  final  rules  or  the  proposed  rules?  The  final 
rules  were  put  out  in  1991;  the  proposed  rules  were  put  out  in 
August  of  1988.  They  were  tuned  up  a  little  bit  in  the  3  years  be- 
tween 1988  and  1991. 

Senator  Kempthorne.  So  they  had  some  indication.  Some  of  the 
critics  of  giving  any  extensions  say  that  municipalities  knew  since 
1984  that  they  would  have  to  comply  and  yet  it  wasn't  until  1991 
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that  they  knew  precisely  what  those  requirements  should  be.  You 
referenced  a  number  of  responses  you  had  from  counties  and  mu- 
nicipalities pointing  out  the  problems  they  would  have  in  comply- 
ing within  that  time  frame  from  1991  for  an  18-month  period  or 
we're  discussing  now  24  months.  Why  was  the  decision  made  to 
only  allow  a  2-year  period  for  compliance? 

Mr.  Guimond.  In  the  1991  rule,  a  2-year  period  allowed  then? 

Senator  Kempthorne.  Yes. 

Mr.  Guimond.  Every  time  the  agency  puts  out  a  rule  and  we're 
trying  to  strike  the  balance  of  figuring  out  how  we  can  move  in  the 
direction  of  improved  environmental  protection,  to  provide  ade- 
quate flexibility,  we  are  trying  then  to  figure  out  do  we  need  a 
year,  two  years,  three  years.  I  think  it's  just  a  judgment  that  was 
made  at  that  time  in  considering  all  the  comments,  considering  the 
discussions  we  had  between  the  proposal  and  the  final  period,  that 
2  years  should  be  a  reasonable  time  frame  to  take  care  of  the  bulk 
of  the  communities  out  there. 

I  think  as  you  note,  subsequently  to  that  we  have  considered,  we 
have  heard  from  a  lot  of  people,  and  we  have  come  up  with  the 
judgment  that  2  years  probably  was  not  quite  exactly  the  right 
amount  but  we  need  to  now  extend  it  and  we  are  proposing  6  more 
months  and  asking  for  comments  on  whether  that  is  the  right 
period. 

Senator  Kempthorne.  In  light  of  everything  we  have  now 
learned  as  we've  gone  through  this,  do  you  believe  that  an  18- 
month,  or  in  this  case,  24  months,  is  a  realistic  time  frame  for  the 
permitting  process  and  for  the  construction  phase? 

Mr.  Guimond.  I  think  it  depends  on  where  somebody  is  in  it.  We 
have  tried  to  take  a  look  out  there  to  see  in  what  direction  the 
bulk  of  the  American  communities  were  going.  We  could  see  where 
a  large  number  of  communities  were  going  and  how  they  were 
moving  ahead  with  their  site  construction  and  some  of  them  were 
very  much  underway.  In  looking  at  that,  we  felt  that  it  was  enough 
time  to  take  care  of  the  bulk  of  the  communities,  recognizing  that 
someone  not  starting  until  1991,  it  clearly  would  not  have  been 
enough  to  do  the  permitting  and  construction. 

Senator  Kempthorne.  I  will  paraphrase  your  comments,  but  I 
think  it's  pretty  close  to  what  you  stated,  you  said  once  the  State 
plan  is  approved,  it  allows  for  the  flexibility.  The  flexibility  was  in- 
tended to  be  given  through  States  to  municipalities  and  counties. 
So  we  have  a  2-year  time  frame  in  which  municipalities  and  coun- 
ties are  to  go  through  a  permitting  process,  construction,  simulta- 
neous to  that  for  their  respective  States  to  go  and  submit  a  plan  for 
approval  which  would  give  them  the  flexibility? 

Mr.  Guimond.  Correct. 

Senator  Kempthorne.  Doesn't  that  preclude  those  municipalities 
and  counties  from  having  the  flexibility  that  was  intended? 

Mr.  Guimond.  You're  right,  they  do  not  get  the  flexibility  until 
the  State  plan  is  approved  but  we  envisioned  during  that  period 
that  the  States,  the  counties  and  communities  would  be  working 
very  closely  together  in  determining  what  the  State  program 
should  be  and  then  once  that  program  was  submitted  to  EPA,  we 
would  move  as  expeditiously  as  possible  to  find  the  approval. 
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You're  correct,  obviously  there  are  a  number  of  different  domi- 
noes that  have  to  go  back  and  forth  and  exact  back  and  forth 
scheduling  but  it  was  our  belief  that  once  they  saw  what  the  rule 
was,  communities  and  States  would  talk  together  expeditiously, 
would  come  in  and  put  together  their  State  plan,  and  we  would 
work  as  expeditiously  as  possible  to  approve  them. 

Senator  Kempthorne.  To  date,  how  many  States  have  had  their 
State  plan  approved? 

Mr.  Guimond.  Three  are.  There  an  additional  nine  proposed  and 
we've  received  applications  from  14  more  and  we  expect  to  receive 
applications  from  the  remainder  very  shortly. 

Senator  Kempthorne.  How  long  does  it  take  for  EPA  to  approve? 

Mr.  Guimond.  About  six  months  after  we  get  it. 

Senator  Kempthorne.  The  fact  of  the  matter  is  that  we  have  3 
States  out  of  50  that  have  their  State  plan  approved  which  is  to 
allow  the  flexibility  to  the  counties  and  municipalities;  you  have  9 
that  are  currently  submitted;  it  takes  6  months  for  approval,  and  it 
just  seems  that  we  have  closed  that  door. 

I  appreciate  your  theory  that  the  States  will  be  discussing  this 
and  come  to  some  sort  of  workable  arrangement  with  their  coun- 
ties and  municipalities,  but  communication  is  not  always  that 
smooth,  so  I  wonder  are  we  giving  good  consideration  to  the  fact 
that  two  major  efforts,  one,  the  approval  of  the  State  plan  and  two, 
the  construction  and  permitting  at  the  local  level,  was  it  realistic 
to  think  they  could  move  in  tandem? 

Mr.  Guimond.  Obviously  we  can  debate  whether  it  was  realistic 
or  not,  Senator.  I  think  what  we  have  seen  now  is  we  recognize 
that  this  did  not  go  overall  as  expeditiously  as  possible,  but  the  dis- 
cussions are  going  on  and  we  now  see  that  the  States  are  aware, 
they  have  had  the  dialogs  and  are  coming  in  with  their  approvals. 
That  is  one  of  the  key  reasons  we  have  now  proposed  an  additional 
extension  because  we  believe  with  this  additional  extension,  maybe 
2  years  wasn't  the  right  time  frame,  but,  the  process  has  now 
kicked  into  gear  and  this  6  months  will  allow  that  to  be  wrapped 
up. 

Senator  Lautenberg.  Just  as  an  observation,  the  law  was  writ- 
ten in  1984,  given  until  1991  to  write  the  regulation,  so  I  think 
there  was  a  significant  amount  of  delay  that  occurred  before  the 
States  were  being  asked  to  step  it  up.  If  I  remember,  did  you  say 
that  you  expect  all  or  almost  all  States  to  be  in  compliance  by 
April  of  next  year? 

Mr.  Guimond.  Correct.  I  should  note,  sometimes  these  things 
have  to  be  done  in  a  couple  of  stages  of  iterations.  Frankly,  you  put 
the  first  step  out  and  the  people  think  about  it  a  little  bit,  and  go 
back  and  forth.  Many  of  them  aren't  able  to  muster  the  resources 
and  you'll  find  a  few  here  and  there  that  for  whatever  practical 
reasons  or  other  constraints,  may  need  a  little  bit  more  time. 

If  we  gave  5  years  say  at  the  beginning  of  this,  Senator,  I'm  not 
sure  that  at  the  end  of  that  5-year  period  we  wouldn't  still  have  a 
few  that  were  needing  more  time. 

Senator  Kempthorne.  I  think  that  is  probably  correct  and  part 
of  it  is  human  nature. 

Mr.  Chairman,  I  appreciate  what  you  said  since  this  started  in 
1984,  but  referencing  your  point  that  there  is  not  a  local  communi- 
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ty  that  is  not  strapped  for  money,  to  have  the  precise  rules  with 
which  they  must  comply  made  final  in  1991,  and  then  give  them  2 
years  is  a  short  time  frame.  You  can  tell  them  it's  coming  but  until 
they  see  what  the  actual  language  is,  I  don't  know  that  significant 
lead  time  matters. 

In  the  case  of  the  State  of  Idaho,  for  example,  the  State  plan  has 
been  submitted  but  on  the  first  pass,  has  been  rejected.  I  don't 
know  what  good  it  does  then  for  a  State  to  discuss  that  with  local 
municipalities  when,  in  fact,  the  plan  is  rejected. 

Mr.  Guimond.  But  I  think  it's  not  wholesale.  There  is  some  addi- 
tional discussion  going  on  between  our  regional  offices  and  the 
State  to  deal  with  some  various  issues  in  there  but  it's  not  like  we 
just  said,  none  of  this  will  pass  muster  and  send  it  all  back.  Obvi- 
ously, it  is  our  goal,  and  our  regional  offices  have  been  instructed 
to  provide  high  priority  and  work  very  closely  with  the  States,  to 
help  get  these  State  plans  approved  as  rapidly  as  possible  and  to  be 
approved  in  a  way  that,  although  they  meet  the  fundamental  con- 
sistency requirements  we  have  to  have  to  meet  the  requirements  of 
the  law,  of  RCRA,  but  beyond  that  provide  as  much  flexibility  for 
the  State  as  we  possibly  can. 

Senator  Kempthorne.  Again,  I  appreciate  what  you  say  but  the 
vehicle  for  the  flexibility  is  the  approval  of  the  State  plan.  We  only 
have  three  States  that  have  a  plan  that's  been  approved? 

Mr.  Guimond.  Yes. 

Senator  Kempthorne.  What  happens  in  the  event  that  you  have 
a  county  or  municipality  that  has  repeatedly  demonstrated  a  good 
faith  effort.  Perhaps  they  are  trying  to  acquire  some  Federal  land 
which  is  the  best  site  for  the  landfill,  they  are  going  through  a  land 
exchange  perhaps,  or  conveyance  of  that  land  to  the  municipality 
by  the  Federal  Government  and  it  just  cannot  be  completed  within 
these  extensions,  what  do  we  do  then?  Do  you  have  provisions  for 
them? 

Mr.  Guimond.  Right  now,  we  would  think  that  those  communi- 
ties that  were  working  toward  a  new  facility  but  just  couldn't  make 
it  in  the  right  time  frame  will  have  to  make  at  least  some  tempo- 
rary alternative  arrangements  for  the  most  part,  probably  through 
some  regionalizing,  working  with  other  communities  that  have  fa- 
cilities in  perhaps  an  interim  period  until  they  are  able  to  finalize. 

Senator  Kempthorne.  But  they  will  be  in  noncompliance? 

Mr.  Guimond.  They  would  be  in  noncompliance  if  they  continued 
ahead  with  their  facility,  yes. 

Mr.  Weddle.  I'm  not  sure  noncompliance  is  the  word  I  would 
use.  On  the  effective  date  of  the  rule,  their  existing  landfill  would 
not  have  to  put  in  liners,  would  not  have  to  have  groundwater 
monitoring.  What  happens  on  the  effective  date  of  the  rule  is  it 
subjects  that  facility  to  groundwater  monitoring  during  a  closure 
and  post-closure  care  period.  That's  a  substantial  cost  and  it's  a 
cost  that  is  going  to  be  borne  down  the  road,  but  it's  not  that  the 
existing  facility  would  necessarily  be  out  of  compliance.  It  is  a  sub- 
stantial fiscal  decision  that  the  local  government  is  faced  with. 

I  think  the  choices  are  they  either  adopt  that  fiscal  burden  down 
the  road  or  they  find  an  alternative  temporary  site  by  shifting  it  to 
an  existing  regional  site  as  close  by  as  possible. 
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Mr.  Guimond.  I  think  that  is  key  and  what  they've  got  to  do  is 
ensure  that  what  they  are  buying  at  that  period  of  time  is  some 
costs  down  the  road  if  they  continue  to  do  this,  no  problem  right 
then,  it's  that  they  are  buying  some  future  cost.  The  alternative  to 
them  is  go  to  an  alternative  facility  in  the  meantime  until  they've 
dealt  with  their  own. 

Senator  Kempthorne.  Mr.  Chairman,  I  see  that  my  time  is  up,  so 
just  to  conclude  the  point  that  I  was  raising,  good  faith  effort  but 
they  are  not  in  compliance,  they  are  not  able  to  move  to  a  new 
landfill  if  that's  what  is  required  and  in  some  of  these  States  that 
are  large  land  masses,  an  alternative  site  may  not  be  feasible. 

Thank  you,  Mr.  Chairman. 

Senator  Lautenberg.  Senator  Smith? 

Senator  Smith.  Thank  you,  Mr.  Chairman. 

Is  it  EPA's  position  that  each  State  will  have  the  authority  and 
should  exercise  that  authority  to  extend  the  deadline  on  a  case-by- 
case  basis? 

Mr.  Guimond.  I'm  sorry.  Could  you  repeat  the  beginning  part  of 
your  question? 

Senator  Smith.  Is  it  the  EPA's  position  that  each  State  will  have 
the  authority  and  should  exercise  that  authority  to  extend  the 
deadline  on  a  case-by-case  basis  beyond  the  initial  6  months? 

Mr.  Guimond.  To  extend  the  October  deadline? 

Senator  Smith.  Beyond  the  6  months,  beyond  that.  Is  that  a 
State  decision  or  is  that  an  EPA  decision? 

Mr.  Guimond.  The  proposed  rule  does  not  continue  on  additional 
extension  to  be  granted  by  a  State  or  EPA.  However,  in  an  enforce- 
ment mode,  the  State  indeed  can  issue  a  compliance  order  to  a  fa- 
cility to  require  them  to  do  certain  things  to  upgrade  that  facility 
or  do  whatever  is  necessary  at  that  facility.  Under  an  enforcement 
mode,  it  may  be  possible  to  do  a  shorter  extension  for  cause. 

Senator  Smith.  But  if  a  State  gets  the  approval,  who  is  going  to 
make  the  decision  if  an  extension  is  needed  beyond  the  6  months, 
is  that  you  or  the  State? 

Mr.  Guimond.  The  rule  doesn't  give  a  generic  extension.  The 
States  have  the  authority  to  determine  all  the  compliance  and  en- 
forcement from  here  down  the  road,  so  if  a  State  wants  to  feel  that 
community  is  going  to  move  in  the  direction  of  upgrading,  they  can 
establish  a  schedule  for  that  themselves  and  move  in  that  direc- 
tion. That  would  be  within  their  purview.  It's  not  a  wholesale  ex- 
tension of  the  time  frame  or  the  rule,  but  it's  dealing  with  individ- 
ual cases  in  sort  of  an  enforcement  or  compliance  mode. 

Senator  Smith.  So  they  have  some  flexibility? 

Mr.  Guimond.  That's  correct. 

Senator  Smith.  Let  me  ask  you  about  the  citizen  suit  provision. 
It  seems  to  me  the  citizen  suit  provision,  if  somebody  were  so  in- 
clined, could  undercut  the  whole  process.  Basically,  you  open  up 
case-by-case  extension  of  third  party  suits  which  could  throw  the 
whole  thing  into  chaos.  Isn't  that  a  possibility? 

Mr.  Guimond.  That  is  correct.  There  is  a  provision  for  citizen 
suits  within  the  RCRA  law  and  to  the  extent  that  somebody  was 
not  in  compliance  and  moved  ahead,  there  would  be  provisions  for 
citizen  suits. 
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Senator  Smith.  Is  that  unfettered  or  is  there  any  control  you 
have  over  that? 

Mr.  Guimond.  We  don't  have  any  control.  That  provision  was 
written  into  the  law  and  a  citizens  group  or  somebody  else  can  take 
them  to  court  with  or  without  EPA's  involvement.  Frankly,  I 
should  note  that  obviously  that  is  one  of  the  factors  and  one  of  the 
reasons  for  us  to  go  ahead  with  this  extension,  that  we  recognize 
without  the  extension  some  people  could  be  moving  in  that  direc- 
tion but  we  wanted  to  provide  the  degree  of  flexibility  and  coverage 
for  the  affected  communities  and  States  out  there  from  citizen  suit 
provisions  so  they  would  not  be  out  of  compliance  on  October  9,  if 
you  will,  and  would  be  able  to  meet  what  we  have  as  far  as  the 
Federal  rule.  So  we  feel  this  extension  goes  ahead  and  provides 
that  degree  of  protection  for  communities  and  States  for  the  period 
that  we  have  written  in  the  rule. 

Senator  Smith.  I  just  have  one  more  point,  Mr.  Chairman.  It's  an 
area  that  has  not  come  up  here  that  I  think  is  of  grave  concern  in 
this  whole  issue. 

The  National  Solid  Waste  Management  Association's  position  is 
that  approximately  one-third  of  existing  landfills  may  just  opt  to 
close  rather  than  try  to  be  in  compliance.  If  that  happens,  they 
also  say  that  more  than  half  of  the  States  in  the  United  States 
would  have  to  replace  all  of  their  landfill  capacity  over  the  next  10 
years. 

Maybe  their  numbers  are  wrong,  maybe  they  are  not,  but  in  any 
case,  if  that  happens,  you're  going  to  have  a  situation  where  capac- 
ity is  going  to  be  strained.  What's  going  to  happen  if  that  scenario 
plays  out? 

Mr.  Guimond.  Let  me  comment  first  and  Mr.  Weddle  will  add. 

We  take  a  hard  look  at  capacity  out  there,  although  obviously 
there  may  be  regional  concerns  back  and  forth  as  you  would  deal 
with  this.  We  are  optimistic  that  we  will  have  adequate  capacity  to 
deal  with  the  issues  of  solid  waste  disposal.  I  should  note  that  also 
with  the  point  that  Senator  Lautenberg  made,  we  clearly  want  to 
move  people  in  the  direction  of  more  source  reduction  and  recy- 
cling over  the  next  decade,  so  we've  brought  that  on-line. 

Some  of  the  facilities  that  are  closing  are  not  the  best  facilities  in 
the  world  from  the  standpoint  of  the  environmental  protection,  so 
having  them  close  is  not  such  a  bad  idea.  Where  we  all  find  our- 
selves obviously  is  striking  that  balance  between  making  sure  we 
have  adequate  capacity  of  facilities  that  are  going  to  be  able  to  dis- 
pose of  the  waste  in  an  environmentally  sound  manner  and  provide 
for  the  communities  out  there,  yet  simultaneously  being  encour- 
aged to  get  rid  of  the  less  environmentally  sound  facilities  as  soon 
as  we  possibly  can. 

Senator  Smith.  I  would  certainly  agree  with  you  that  it  would  be 
desirable  to  close  or  to  encourage  closing  of  those  that  may  be  envi- 
ronmentally unsound  or  leaning  that  way,  and  I  think  there  are 
many  examples  of  that,  but  I  think  you  have  to  understand  the 
basic  antagonistic  relationship  between  the  Federal  Government, 
some  of  the  States  and  communities,  with  some  of  these  mandates. 
That's  hanging  out  there,  that  whole  issue. 

Some  communities  have  temporarily  established  a  liaison  or 
agreement  with  other  communities  perhaps  intra-  or  interstate,  but 
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in  other  cases,  they  haven't.  In  some  cases,  they  are  simply  saying, 
the  heck  with  it,  we're  just  not  going  to  go  through  this;  we're 
going  to  close  our  landfill  and  we'll  worry  about  it  later.  I'm  wor- 
ried about  the  later. 

What  happens  if  some  other  suitable  location  or  suitable  means 
of  disposal  is  not  found  and  we  get  a  capacity  problem?  Are  we 
going  to  create  another  problem  by  being  so  insistent  and  intoler- 
ant? Let  me  phrase  it  this  way.  What  you're  doing  is  positive,  I 
have  no  criticism  of  that,  I  want  you  to  understand  that.  I  think 
the  extension  is  good  but  it's  not  a  long  extension  and  it  is  a  seg- 
mented one.  If  these  communities  have  this  hanging  over  their 
heads,  many  of  the  small,  rural  communities — and  I'm  sure  it  is 
the  same  in  Idaho  as  it  is  in  New  Hampshire — the  town  managers, 
the  selectmen  in  our  State,  the  mayors,  of  these  small  communities 
who  are  not  professionally  equipped  in  terms  of  resources  or  per- 
sonnel, in  some  cases,  to  deal  with  the  legal  and  the  statutory  prob- 
lems will  say,  look,  we'll  just  close  it  down  and  worry  about  it  later 
and  maybe  somebody  else  will  have  to  worry  about  what  we're 
going  to  do  with  our  landfill. 

I'm  just  concerned  if  those  numbers  are  anywhere  near  correct, 
and  we're  talking  50  percent  of  the  States,  25  States  and  one-third 
of  the  landfills  in  the  next  10  years,  that  could  be  a  real  problem 
unless  you're  prepared  to  enforce  on  some  other  community  a  man- 
date that  says  you  must  accept  in  New  Hampshire  what  Idaho 
can't  deal  with  or  vice  versa.  Then  you've  got  a  real  interstate 
problem  or  intercommunity  problem. 

Mr.  Guimond.  Those  are  clearly  issues.  I  grew  up  in  a  small 
town  in  northern  New  York  along  the  Canadian  border.  I  was  just 
visiting  my  folks  over  the  past  weekend  and  they  are  facing  this 
issue  up  there  right  now.  The  issue  for  them,  because  you  could  see 
it  in  the  small  daily  newspaper,  was  whether  to  site  their  own  new 
landfill  to  meet  the  requirements  or  whether  to  join  a  regional 
landfill  facility  with  several  other  towns  in  the  area.  From  a  finan- 
cial standpoint,  that's  what  the  selectmen  and  town  council  are 
facing,  there  is  no  question  about  that.  It  looks  like  they  are 
coming  up  to  the  decision  to  not  build  a  new  one  themselves,  close 
the  one  they  have  and  to  move  on  to  the  regional  facility  and  find 
that  is  going  to  save  them  money  in  the  long  run.  Frankly,  I  think 
they  even  felt  it  was  going  to  save  them  money  over  continuing 
with  their  current  situation. 

So  yes,  I  think  some  of  those  folks  are  going  to  have  to  get  some 
help  from  the  State,  from  other  areas,  to  learn  more,  to  get  into 
dialog  and  they  are  going  to  have  to  enter  that  kind  of  discussion 
and  decision-making  from  communities.  We  would  hope  that  it 
would  be  focused  and  helpful  in  order  to  make  decisions  in  the  best 
way  for  them,  but  all  communities  are  going  to  have  to  face  that. 

I'll  turn  to  Mr.  Weddle  to  see  if  he  wants  to  comment  on  the 
numbers. 

Mr.  Weddle.  History  might  give  you  some  reassurance.  I  joined 
EPA's  Solid  Waste  Office  in  1970  and  we  were  just  finishing  some- 
thing called  Mission  5000.  What  we  were  trying  to  do  was  close 
5,000  open  dumps.  At  that  time,  there  were  probably  15,000  to 
18,000  facilities  in  the  United  States. 
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Throughout  the  last  20  years,  I've  heard  questions  just  like 
yours,  that  we're  closing  our  small  facilities,  by  closing  our  facili- 
ties there  is  going  to  be  a  national  capacity  problem,  and  that 
never  has  materialized.  The  reason  it  hasn't  is  the  new  sites  are 
much  larger,  much  more  efficient  and  capacity  has  not  turned  out 
to  be  a  problem  nationally,  even  though  we've  gone  from  16,000  to 
18,000  facilities  down  to  6,000  and  we'll  be  down  to  3,000  fairly 
soon. 

What  has  happened  is  in  individual  situations,  in  individual 
States,  there  have  been  problems  that  the  local  government  work- 
ing with  the  State  government  has  been  able  to  work  out  over 
time.  I  think  Rich's  example  is  a  good  example  of  what  happens.  In 
his  hometown,  there  are  going  to  be  some  problems  dealing  with 
wastes,  just  like  there  will  be  in  your  northern  New  Hampshire  ex- 
ample for  some  period  of  time  until  they  find  a  solution.  We  don't 
see  a  national  crisis  on  the  horizon  right  now. 

Senator  Smith.  I  would  just  say  that  I  think  that  is  probably  true 
as  of  now  because  of  the  willingness  of  States  to  work  together  in 
interstate  agreements  and  the  communities  agreeing  to  accept  each 
other's  materials  for  the  landfills,  but  that  may  change  given  the 
current  climate  of  taking  care  of  your  own  problems  and  not  want- 
ing to  pass  on  your  wastes  to  another  community. 

I  appreciate  your  response  but  I  think  we  really  do  have  to  look 
at  the  possibility,  I  don't  think  it's  quite  as  remote  as  you  make  it, 
of  a  capacity  problem  because  these  communities,  not  all  communi- 
ties and  I  want  to  make  that  clear,  many  of  them  have  gotten 
other  agreements,  but  I  know  specifically  some  communities  have 
simply  thrown  their  hands  up  in  the  air  and  said,  we're  just  going 
to  close  this  down,  we're  not  going  to  deal  with  this  anymore,  we 
can't  deal  with  it,  we  can't  comply,  we're  just  going  to  close  it  down 
and  worry  about  it  later.  They  don't  have  another  alternative  at 
the  time  they  make  that  decision. 

It  may  not  be  a  good  business  decision,  but  they  feel  it  is  the  only 
decision  they  can  make  at  this  time.  If  they  don't  get  some  help  in 
locating  other  alternatives,  then  there  could  be  a  capacity  problem. 
That's  my  point. 

Senator  Lautenberg.  Thank  you,  Senator  Smith. 

Thank  you,  Mr.  Guimond  and  Mr.  Weddle. 

Now  we  will  call  on  the  second  panel:  Representative  Mark 
Stubbs  from  Idaho;  Mr.  John  Torbert,  Mr.  Daniel  Eden;  Mr.  Chris- 
topher White;  and  Mr.  Daniel  Weiss. 

Welcome  everyone.  As  you've  observed,  we  have  a  5-minute  rule 
and  out  of  necessity,  we  are  going  to  ask  you  to  confine  your  com- 
ments to  the  5-minute  limit  and  we'll  include  your  full  statement 
in  the  record. 

The  next  to  give  testimony  is  Representative  Mark  Stubbs  from 
Twin  Falls,  Idaho.  Senator  Kempthorne,  did  you  want  to  welcome 
Mr.  Stubbs? 

Senator  Kempthorne.  Mr.  Chairman,  thank  you  very  much. 

Representative  Stubbs  is  someone  who  has  worked  diligently  on 
this  issue. 

He  is  regarded  as  one  of  the  leaders  in  the  Idaho  legislature  and 
will  be  an  excellent  spokesman  for  us  on  this  issue. 
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Also,  I'd  like  to  acknowledge  his  wife,  Janice,  who  is  with  him  so 
his  partnership  is  in  tact  here. 

Senator  Lautenberg.  Welcome,  Mr.  Stubbs.  With  that,  we  invite 
you  to  give  your  testimony. 

STATEMENT  OF  HON.  MARK  STUBBS,  MEMBER,  ENVIRONMENTAL 
AFFAIRS  COMMITTEE,  IDAHO  STATE  LEGISLATURE 

Mr.  Stubbs.  Thank  you,  Mr.  Chairman  and  members  of  the  sub- 
committee. 

As  the  Senator  pointed  out,  my  name  is  Mark  Stubbs.  I'm  a 
State  Representative  from  the  State  of  Idaho.  I'm  here  to  speak  on 
behalf  of  the  Idaho  Association  of  Counties  and  my  own  county, 
Twin  Falls. 

I  support  the  extension  of  time  to  comply  with  Federal  regula- 
tions regarding  solid  waste  landfills.  I'm  especially  in  favor  of  the 
extensions  proposed  by  Senator  Kempthorne  in  his  bill.  I've  come 
to  these  conclusions  by  meeting  with  and  gathering  information 
from  county  and  regional  landfill  authorities  in  my  State. 

Some  critics  say  serious  consequences  will  result  from  any  exten- 
sions and  that  a  disincentive  to  comply  with  Subtitle  D  will  be  cre- 
ated. These  opinions  are  perhaps,  I  think,  nearsighted  when  it 
comes  to  the  real  issues. 

The  Environmental  Protection  Agency  itself  said  it  best  in  its 
June  release  when  it  explained  the  need  for  an  extension,  "The 
agency  has  received  information  from  a  number  of  communities  de- 
scribing problems  they  were  experiencing  in  meeting  the  October  9, 
1993  effective  date  of  the  Subtitle  D  criteria.  The  problems  cited  by 
these  communities  include  uncertainty  regarding  the  timing  of  ap- 
proval of  State  landfill  programs,  delays  in  gaining  access  to  new 
waste  management  facilities  and  overall  financial  and  operational 
difficulties." 

EPA  is  responding  to  these  concerns  by  proposing  to  delay  the 
implementation  phase  by  6  months.  This  is  a  valid  and  gratefully 
accepted  response  but  additional  time  is  needed.  The  EPA  rule  ap- 
plies to  all  landfills  that  accept  less  than  100  tons  per  day.  The  rule 
does  not  take  into  consideration  the  good  faith  efforts  already  made 
by  counties  and  cities  larger  than  100  tons  to  comply  with  this  reg- 
ulation. 

From  the  beginning,  Mr.  Chairman,  many  local  governments 
with  limited  resources  have  confronted  difficult  hurdles  in  trying 
to  comply  with  the  law.  Subtitle  D  final  regulations  were  always  on 
the  verge  of  publication  for  several  years.  Conservative  local  gov- 
ernments did  not  rush  headlong  into  expensive  new  landfills  for 
several  reasons. 

First,  the  final  rules  weren't  written.  Most  counties  wanted  to  at 
least  try  to  take  advantage  of  the  less  stringent  criteria  to  avoid 
unnecessary  costs.  A  county  with  an  arid  climate,  several  feet  of 
clay  on  their  soil  base  and  hundreds  of  feet  to  the  aquifer  was  justi- 
fied in  wanting  to  take  advantage  of  the  less  stringent  rules  when 
they  were  promulgated. 

Even  counties  in  Idaho,  which  immediately  started  new  landfills, 
met  with  the  same  delays.  One  such  early  bird  county  was  Cootney 
County  who  just  recently  opened  a  landfill  that  they  started  to 
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plan  and  build  at  the  very  early  stages  of  the  new  law  and  regula- 
tions. These  delays  included  the  absence  of  a  State-approved  plan. 
Please  note  that  Idaho  was  one  of  the  first  plans  to  be  submitted 
and  it  has  yet  to  be  approved. 

Siting  problems,  including  finding  a  suitable  site,  overcoming 
zoning  and  local  resistance  and  notice  requirements  can  take  from 
6  months  to  2  years.  This  is  compounded  when  a  site  is  lost  and 
you  have  to  begun  over  again. 

To  add  insult  to  injury,  Idaho  is  almost  two-thirds  owned  or  con- 
trolled by  the  Federal  Government.  Most  of  the  suitable  sites  for 
landfills  is  on  Federal  land.  Several  counties  in  Idaho  are  awaiting 
BLM  or  INEL  action  before  they  can  obtain  their  landfill  sites.  My 
county  has  even  spent  over  $100,000  for  monitoring  wells  on  land 
that  it  doesn't  even  own  yet. 

Most  Idaho  counties  and  cities  are  run  by  part-time  officials. 
These  officials  are  concerned  about  the  financial  ability  of  the 
county  or  the  city  to  pay  for  the  closurable  landfills  and  the  con- 
struction of  new.  Bonds  need  to  be  approved  by  voters  and  the  tax- 
payers have  to  be  convinced  that  the  expenditure  is  necessary. 

Mr.  Chairman,  the  sticker  shock  of  going  from  relatively  cheap 
waste  disposal  to  a  cost  of  10  to  15  times  as  high  is  hard  to  over- 
come. Taxpayers  have  to  be  convinced  that  they  need  this  Cadillac 
that  is  proposed  by  Congress  when  they  can  barely  afford  the  1973 
Ford  pickup.  Well-intentioned  county  officials  have  had  a  difficult 
time  raising  money. 

Another  problem  is  a  lack  of  local  expertise.  Many  counties 
simply  do  not  have  that  expertise.  In  short,  in  spite  of  the  good 
faith  efforts  of  the  local  governments,  it  was  still  difficult  to  meet 
these  deadlines.  No  money  is  available  from  the  State  level;  no 
money  is  forthcoming  from  the  Federal  Government.  This  is,  quite 
simply,  one  of  those  unfunded  Federal  mandates. 

Nevertheless,  there  is  something  you  can  give  us.  That  one  ele- 
ment, Mr.  Chairman,  can  make  all  the  difference.  If  you  can't  give 
us  money,  then  please  give  us  time.  The  time  we  need  in  Twin 
Falls  is  not  6  months  but  it  is  a  year.  First  of  all,  the  deadline  may 
not  apply  to  our  county.  It  has  over  100  tons  per  day.  However,  we 
can  bend  the  rules  by  diverting  20  to  30  tons  to  a  smaller  landfill 
and  of  course,  any  community,  even  those  who  haven't  operated  in 
good  faith,  can  pull  the  same  trick. 

In  other  words,  a  county  like  ours  that  has  operated  in  good  faith 
from  the  beginning,  with  the  normal  delays  and  problems  faced  by 
every  other  community  in  the  country,  will  be  on  the  same  footing 
and  receive  the  same  extension  as  another  county  who  hasn't  yet 
tried  to  comply  with  the  law. 

On  the  other  hand,  Senator  Kempthorne's  bill  grants  a  year's  ex- 
tension which  year  is  necessary  for  us  to  obtain  title  to  our  land 
and  we  won't  have  to  juggle  the  rules  and  the  garbage  around  our 
county  to  comply.  Six  months  is  not  enough  time  for  our  county. 
Winter  weather  will  prevent  us  from  breaking  ground  until  spring. 
We  need  to  break  ground  immediately  or  we  won't  be  able  to  break 
ground  until  next  spring  and  we  haven't  even  received  title  from 
the  BLM. 

Finally,  Idaho  counties  have  some  real  deadlines.  Those  real 
deadlines  in  some  of  those  counties  will  force  them  to  comply  re- 


29 

gardless  of  the  EPA  extension.  Those  real  deadlines  include  the 
fact  that  we're  running  out  of  space  in  some  landfills.  Another  real 
deadline  is  the  fact  that  we've  locked  in  our  financing  with  a  bond 
and  if  we  don't  get  our  county  landfill  constructed,  we'll  lose  the 
rate  on  our  bond. 

So  we  have  some  real  deadlines  that  are  forcing  us  to  comply. 
We  don't  need  the  artificial  deadline  that  is  proposed  by  the  EPA. 
We  need  a  year,  we  don't  want  6  months.  So,  Mr.  Chairman,  if  you 
can't  send  any  money  to  Idaho,  please  give  us  some  time. 

Senator  Lautenberg.  Thank  you  very  much,  Representative 
Stubbs. 

Mr.  Torbert? 

STATEMENT  OF  JOHN  TORBERT,  EXECUTIVE  DIRECTOR,  KANSAS 
ASSOCIATION  OF  COUNTIES  ON  BEHALF  OF  NATIONAL  ASSO- 
CIATION OF  COUNTIES 

Mr.  Torbert.  Thank  you,  Mr.  Chairman. 

I  am  here  representing  the  National  Association  of  Counties.  I'm 
also  the  Executive  Director  of  the  Kansas  Association  of  Counties. 

I  will  summarize  my  testimony. 

As  has  been  stated  this  morning,  small  rural  counties  are  going 
to  be  very  hard  hit  by  these  regulations.  The  landfill  in  many  of 
these  counties  is  a  basic  part  of  the  economic  development  infra- 
structure. Counties  in  many  cases  must  operate  a  landfill  because 
it  is  not  profitable  for  the  private  sector  to  serve  the  rural  popula- 
tion areas. 

We  also  manage  the  landfills  to  control  the  waste  disposal  cost 
for  their  citizens.  When  tipping  fees  go  up,  I  think  you  know  that 
illegal  dumping  also  increases  and  we're  already  starting  to  see 
that  happening. 

I  want  to  talk  a  little  about  some  of  the  specific  impacts  of  Sub- 
title D.  First  of  all,  we  know  that  nationally,  many  more  landfills 
will  close.  Nevada  is  looking  at  50  out  of  80  landfills  closing;  South 
Carolina,  25  to  30  out  of  a  total  of  42;  and  Kansas,  up  to  half  of  110 
landfills  will  close  directly  as  a  result  of  these  regulations. 

Siting  landfills,  as  you  know,  is  very  difficult  and  very  time-con- 
suming. There  are  requirements  that  have  to  be  met  under  Federal 
and  State  law  and  regulation.  We  have  State  rules  and  regulations, 
we  have  zoning  approval,  and  of  course,  last  but  not  least,  citizen- 
initiated  suits,  the  not-in-my-backyard  syndrome  which  can  be 
probably  the  most  time-consuming  problem  of  siting  a  landfill. 

Subtitle  D  does  encourage  regionalization  of  landfills  which  we 
think  is  positive  but  regionalization  takes  time.  You  have  to  have  a 
group  of  county  commissioners  sit  down  and  negotiate  interlocal 
agreements.  I  think  as  you  know,  it's  not  always  that  easy  for  a 
group  of  five  counties,  six  counties  or  ten  counties  with  county 
commissioners  from  each  of  those  counties  with  their  own  inter- 
ests, to  try  to  negotiate  what  is  going  to  be  the  best  solution  for  a 
regional  waste  compact. 

In  Kansas,  we  also  needed  special  legislation  for  that  to  happen; 
we  and  other  States  also  need  the  sign-off  of  the  State  Attorney 
General's  office  which  can  be  time-consuming. 
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This  is  not  only  an  environmental  process  but  it  is  also  a  politi- 
cal process.  Public  policy  decisions  of  this  magnitude  take  time. 
They  are  not  meant  to  happen  quickly  and  we  desperately  need 
time. 

I  would  site  you  an  example  in  our  State  of  Rice  County  which  is 
a  rural  county,  about  5,000  people  in  the  south  central  portion  of 
the  State.  They  are  going  to  close  their  landfill.  They  are  seeking 
to  deal  with  that  closing  by  building  a  transfer  station  and  trans- 
ferring their  waste  to  a  regional  facility.  That's  all  well  and  good 
but  they  have  now  found  out  that  it  is  going  to  cost  them  $250,000 
to  build  that  transfer  station.  They  don't  have  $250,000. 

We  tried  to  get  State  legislative  approval  this  year  to  exempt 
landfill  costs  from  the  State  tax  lid  and  we  were  not  able  to  do  so, 
so  they  also  have  a  State  tax  lid  to  contend  with  which  doesn't 
allow  them  to  raise  property  taxes  for  this  purpose. 

Rice  County  is  going  to  have  to  try  to  get  a  bond  issue  passed  for 
$250,000  to  build  a  transfer  station  and  I  really  wonder  if  the  citi- 
zens of  Rice  County  are  going  to  see  the  need  to  vote  themselves 
higher  taxes  for  the  purpose  of  transferring  solid  waste  to  a  differ- 
ent county.  I  frankly  doubt  that  they  will.  If  that  doesn't  happen, 
Rice  County  doesn't  know  what  they  are  going  to  do.  They  are  out 
of  options  at  that  point. 

Private  haulers  and  operators  with  time  as  their  ally  have  local 
governments  over  a  barrel  and  they  know  it.  They  have  priced 
their  product  accordingly.  The  October  9th  deadline  might  encour- 
age decisions  not  in  the  best  interest  of  the  environment. 

We  assumed  that  the  main  purpose  of  Subtitle  D  was  to  force  a 
comprehensive  look  at  solid  waste  disposal  practices,  not  just  land- 
fills. A  comprehensive  look  takes  time  and  we  haven't  been  given 
that  time. 

Basically,  the  NACO's  views  are  as  follows:  First  of  all,  we  very 
much  appreciate  the  members  of  Congress  who  have  sought  legisla- 
tive relief  on  the  Subtitle  D  deadlines.  We  think  that  has  been  of 
much  help  in  giving  a  great  deal  of  visibility  to  this  issue. 

Second,  we  much  appreciate  EPA's  willingness  to  listen  in  an  at- 
tempt to  provide  regulatory  relief  to  small  landfills.  This  does  give 
us  some  additional  time.  I  want  to  point  out,  however,  that  one  of 
EPA's  comments  concerning  the  flexibility  that  counties  within  ap- 
proved States  supposedly  have  may  not  necessarily  be  the  case. 

What  originally  happened  in  Kansas  was  that  they  used  the  ap- 
proved State  guidelines  to  try  and  make  the  regulations  more  strin- 
gent than  the  Federal  regulations.  They  have  since  backed  away 
from  that  but  notion  that  becoming  an  approved  States  grants  you 
a  great  deal  of  flexibility  may  or  may  not  be  true,  depending  upon 
the  State. 

Local  officials,  trying  to  figure  out  what  to  do,  have  been  given  a 
moving  target  in  terms  of  deciding  what  money  to  spend  and  how 
to  spend  it  in  terms  of  complying  with  Subtitle  D. 

We  believe  that  the  1-year  extension  for  financial  assurance  for 
post-closure  care  and  corrective  action  is  also  very  important. 
Frankly,  we  feel  we  should  be  exempt  from  the  financial  assurance 
requirements  since  a  county  government,  unlike  the  private  sector, 
can't  close  our  doors  and  move  out  of  the  county.  EPA,  we  under- 
stand, is  developing  a  new  financial  assurance  test  for  local  govern- 
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merits,  however,  which  we  hope  will  alleviate  the  need  for  trust 
funds  for  most  counties. 

We  also  support  the  part  of  the  proposed  rule  allowing  more  time 
to  cover  and  cap  a  landfill  that  is  being  closed  and  we  do  support 
some  special  treatment  for  the  so-called  arid  landfills. 

We  would  suggest  that  the  Congress  consider  specifically  writing 
legislation  giving  EPA  the  authority  to  give  special  treatment  to 
arid  landfills. 

In  summary,  we  are  generally  very  pleased  with  the  EPA  rule, 
and  we  appreciate  the  opportunity  to  express  NACO's  views  to  you 
today. 

Senator  Lautenberg.  Thank  you  very  much,  Mr.  Torbert. 

Now  we  will  hear  from  Mr.  Eden,  please? 

STATEMENT  OF  DANIEL  J.  EDEN,  DIRECTOR,  WASTE  MANAGE- 
MENT POLICY  DIVISION,  TEXAS  WATER  COMMISSION  ON 
BEHALF  OF  ASSOCIATION  OF  STATE  AND  TERRITORIAL  SOLID 
WASTE  MANAGEMENT  OFFICIALS 

Mr.  Eden.  Thank  you,  Mr.  Chairman,  and  Senators. 

I  am  Dan  Eden.  I'm  Director  of  the  Waste  Management  Policy 
Division  at  the  Texas  Water  Commission  which  is  our  State  regula- 
tory agency  for  environmental  matters  in  Texas.  However,  today,  I 
am  here  representing  the  Association  of  State  and  Territorial  Solid 
Waste  Management  Officials  or  ASTSWMO.  I  am  Vice  President  of 
that  Association.  I'm  here  today  to  present  what  I  believe  to  be  a 
cross-section  of  State  waste  management  program  views,  although  I 
am  sure  you  realize  that  no  one  can  really  presume  to  speak  for  all 
States  on  this  issue. 

Our  association*  has  fully  supported  the  legislative  mandate  of 
RCRA  and  we  are  ready  to  get  on  with  the  implementation  of  those 
mandates,  even  though  we  have  been  critical  of  a  number  of  the 
elements  of  the  final  landfill  rule  published  by  EPA  and  we  have 
not  been  entirely  satisfied  with  the  progress  that  EPA  has  made  in 
reviewing  and  approving  State  programs. 

Although  we  did  not  have  access  to  EPA's  actual  proposed  rule 
to  extend  the  implementation  date  until  last  Friday,  we  did  ask  our 
board  of  directors  to  review  the  basic  points  of  the  rule  that  were 
contained  in  EPA's  published  fact  sheet  in  June  of  1993.  I'd  like  to 
share  with  you  our  reactions  to  those  major  elements  in  that  fact 
sheet. 

First,  let  me  say  that  we  are  convinced  that  there  should  be  no 
extension  beyond  the  6-month  period  suggested  in  the  rule  except 
for  those  very  small,  rural  landfills  that  have  been  affected  by  this 
recent  court  decision,  the  arid  area  landfills. 

This  rule  was  based  on  1984  statutory  requirements,  was  pro- 
posed in  1988,  and  finalized  in  1991.  We  recognize  the  difficulty 
and  the  expense  of  implementation  for  many  local  governments 
but  we  believe  that  the  Federal  law  and  regulation  have  to  take 
effect  within  a  reasonable  time  frame  or  the  legitimacy  of  those 
provisions  begins  to  come  into  question.  If  the  law  is  wrong,  we 
think  it  should  be  revised,  not  extended  indefinitely. 

Again,  I  call  your  attention  to  the  very  difficult  position  in  which 
States  are  placed  who,  in  good  faith,  adopted  our  own  rigorous  re- 
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quirements  based  on  EPA's  regulations.  Some  of  my  State  col- 
leagues, in  fact,  still  believe  that  we  should  adhere  to  the  original 
effective  date  of  October  9,  1993. 

We  have  discussed  the  matter  of  extending  the  financial  respon- 
sibility requirements  for  an  additional  year  and  we  agree  with  the 
extension  because  we  believe  it  would  be  unfair  to  demand  imple- 
mentation in  the  absence  of  a  financial  test  rule  for  local  govern- 
ments. Given  our  own  experience  with  the  EPA's  State  tribal  im- 
plementation rule,  we  have  a  great  deal  of  empathy  with  local  gov- 
ernments who  are  being  asked  to  begin  implementation  without 
knowing  the  conditions. 

Third,  we  agree  with  EPA  that  the  facilities  on  the  Superfund 
National  Priority  List  should  be  included  in  the  extension.  We 
were  also  among  the  first  to  suggest  that  any  extension  should  not 
be  provided  only  in  those  States  which  had  begun  the  program  ade- 
quacy process  and  submitted  an  application. 

I  must  tell  you  that  we  take  issue  with  EPA's  decision  in  the  pro- 
posal, however  well-intended,  to  create  two  parallel  regulatory 
tracks  for  facilities  that  accept  over  and  under  100  tons  of  waste 
per  day.  Even  recognizing  the  desire  to  provide  relief  for  small  fa- 
cilities, we  find  the  100-ton  per  day  landfill  to  be  far  beyond  what 
we  would  consider  so  small  as  to  be  inconsequential. 

Our  basic  objection  is  that  we  are  being  asked  to  operate  two 
parallel  regulatory  schemes  for  a  period  of  only  6  months.  From 
the  perspective  of  the  program  managers  who  must  find  ways  to 
implement  a  two-tiered  Federal  regulatory  approach,  in  addition  to 
our  own  newly  adopted  rules  which  parallel  40  C.F.R.  Part  258,  we 
can  only  advise  you  that  we  see  considerable  difficulty  in  the  effi- 
cient regulatory  implementation  by  the  States. 

In  our  view,  if  there  is  to  be  a  6-month  extension,  it  should  apply 
to  all  facilities  or  to  none.  We  think  that  the  attempt  to  divide  the 
regulatory  universe  will  be  confusing  for  the  regulatory  community 
and  create  considerable  dispute  over  what  can  and  cannot  be  prop- 
erly measured  at  a  given  landfill.  It  also  diverts  us  from  some  of 
the  more  important  elements  of  implementing  the  rules. 

We  also  agree  with  the  extension  of  the  final  landfill  cover 
where  the  rule  extends  the  cover  requirements  for  an  additional  6 
months,  and  are  prepared  to  support  that. 

Finally,  I'd  like  to  raise  a  related  issue  in  the  proposed  rulemak- 
ing where  EPA  has  asked  for  comments  and  this  has  to  do  with  the 
very  small  landfills  that  are  affected  in  the  arid  and  remote  re- 
gions of  the  country. 

Our  association  has  studied  alternatives  to  the  full  regime  ?  of 
groundwater  monitoring  required  at  regulated  facilities  and  we've 
developed  a  proposal  for  EPA  consideration  which  will  focus  first 
on  the  detection  of  leachate  in  such  small  facilities  and  require 
analysis  for  contamination  only  when  such  leachate  is  detected. 

We  believe  this  approach  will  meet  the  statutory  requirements  of 
the  current  law  and  provide  for  protection  against  leakage  to 
groundwater  but  it  also  recognizes  the  unique  nature  of  these  small 
landfills.  It  is  our  intention  to  propose  the  alternate  procedures  to 
EPA  as  docket  comments. 

Let  me  tell  you  that  coming  from  Texas  where  about  half  of  our 
State  is  affected  by  the  arid  area  exemption,  we  have  about  100 
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landfills  that  fall  into  that  category,  so  it  is  a  special  concern  that 
we  have  in  Texas. 

Thank  you  very  much.  That  concludes  my  testimony. 

Senator  Lautenberg.  Thank  you  very  much,  Mr.  Eden. 

Mr.  White,  please? 

STATEMENT  OF  CHRISTOPHER  L.  WHITE,  PRESIDENT  AND  CEO, 
MID-AMERICAN  WASTE  SYSTEMS,  INC.  ON  BEHALF  OF  NATION- 
AL SOLID  WASTE  MANAGEMENT  ASSOCIATION 

Mr.  White.  Thank  you,  Mr.  Chairman. 

I'm  Chairman  and  CEO  and  President  of  Mid-American  Waste,  a 
company  I  founded  in  1985,  which  is  now  a  public  company  trading 
on  the  New  York  Stock  Exchange.  I  am  here  representing 
NSWMA,  the  National  Solid  Waste  Management  Association 
which  consists  of  about  2500  private  collectors  and  landfill  opera- 
tors throughout  the  United  States. 

I  have  remarks  I'd  like  entered  in  the  record,  but  the  rest  I'd  like 
to  speak  for  4  or  5  minutes  here  about  my  particular  history  which 
I  think  is  relevant. 

Senator  Lautenberg.  It  should  be  very  interesting. 

Mr.  White.  As  an  association,  we  do  not  agree  with  an  extended 
deadline.  If  we  do  have  to  have  an  extended  deadline,  then  I  think 
the  EPA  proposal  is  an  adequate  one  for  less  than  100-ton  a  day 
landfills. 

To  get  into  my  particular  situation  which  I  think  is  relevant,  I 
entered  this  business  in  1978.  I  was  a  graduate  from  Ohio  State 
University  and  one  of  my  professors  felt  that  the  upcoming  prob- 
lem in  our  country  in  1978  was  the  upgrade  of  our  landfills  across 
this  country,  mostly  in  the  solid,  nonhazardous  waste  area,  which 
is  an  area  that  I  eventually  entered  after  college. 

We're  dealing  with  not  really  an  enigma  here  as  to  what  is  Sub- 
title D;  it's  basically  seven  issues.  It  is  proper  and  standard  operat- 
ing procedures  which  basically  is  covering  the  material  that  we  put 
in  the  landfill  every  day  and  protecting  the  area  from  vermin  and 
vectors  and  things  of  that  nature;  it  is  proper  geology,  putting  land- 
fills in  proper  places,  particularly  higher  places  now  than  the  low 
level  ravines  and  rivers  and  depressions  that  we  used  to  put  them 
in;  it  is  buffer  zones  giving  us  adequate  space  between  the  limits  of 
fill  and  our  property  line  so  that  if  we  do  have  a  problem,  we  can 
get  in  on  our  property  and  take  care  of  these  things;  it's  ground- 
water monitoring  and  corrective  action  if  we  do  cite  a  problem; 
liners,  clay  liners  and  synthetic  liners  to  give  us  some  assurance 
that  we  are  not  going  to  be  leaking  materials  into  our  groundwat- 
er; methane  monitoring  and  the  last  one,  financial  assurance. 

I  think  some  numbers  for  you  to  recognize  are  we  operate  23 
landfills  in  10  States  across  this  country.  We  have  $30  million  of 
irrevocable  letters  of  credit  to  back  up  our  financial  insurance  and 
we  spend  $1  million  a  year  as  a  small  company  that  we  are  moni- 
toring wells  at  all  of  our  landfills. 

I'm  the  guy  that  comes  into  your  neighborhood  and  says  I'd  like 
to  put  a  landfill  here.  I'm  not  well-received,  but  one  of  the  argu- 
ments that  I've  had  and  I've  cited  four  greenfield  sites  in  the  last  5 
year,  I  can  tell  you  it  is  not  easy,  but  one  of  the  things  I  have  to 
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argue  is  that  we're  going  to  build  a  state-of-the-art  landfill,  we're 
going  to  have  a  buffer  zone,  we're  going  to  take  care  of  the  lining 
systems,  we're  going  to  put  in  proper  leachate  collection  systems, 
and  we're  going  to  be  an  asset  to  the  community  and  not  a  detri- 
ment. Believe  me  it  is  not  easy. 

From  the  political  side,  believe  me,  I've  been  in  the  room  with 
1,000  people  that  want  to  hang  me  up  on  Main  and  Eye  Street  and 
it's  not  pretty,  but  I  will  tell  you  what  this  country  needs  is  ade- 
quate protection  of  the  groundwater  through  proper  landfills  so 
that  we  get  our  country  and  our  citizens  more  in  tune  that  landfill- 
ing  isn't  a  negative,  that  it  can  be  a  positive.  It  doesn't  have  to  be 
the  old  town  dump  that  was  burning  and  the  images  that  are  con- 
jured up  in  a  lot  of  peoples'  minds. 

The  issue  in  our  country  today  is  we  don't  have  to  landfills.  We 
don't  want  to  have  landfills  that  cost  us  about  $500  a  ton  to  take 
care  of  the  waste  that  we  generate.  Obviously,  we  don't  have  $500  a 
ton  to  put  toward  not  having  landfills,  so  the  discrepancy  is  a  land- 
fill costs  about  $20  to  $30  a  ton,  so  we've  got  a  $470  a  ton  discrep- 
ancy that  we're  trying  to  make  up  community  by  community.  Obvi- 
ously, reuse,  reduction  and  those  kinds  of  things  all  have  an 
impact. 

Landfilling  is  going  to  be  with  us  for  quite  a  while  and  we  need 
to  move  on  and  everybody  has  had  adequate  time  to  know  these 
rules  and  regulations.  These  proposed  rules  came  out  in  draft  form 
in  1988.  The  basic  issues,  those  seven  issues  I  talked  about  have  not 
changed  since  1988.  I  think  that  it's  time  that  we  move  on. 

Those  are  my  remarks. 

Senator  Lautenberg.  Thank  you  very  much,  Mr.  White. 

Mr.  Weiss? 

STATEMENT  OF  DANIEL  J.  WEISS,  WASHINGTON  DIRECTOR, 
ENVIRONMENTAL  QUALITY  PROGRAM,  SIERRA  CLUB 

Mr.  Weiss.  Thank  you  very  much,  Mr.  Chairman,  and  other 
members  of  the  subcommittee. 

I'd  like  my  statement  to  be  entered  in  the  record  in  full. 

Senator  Lautenberg.  It  will  be. 

Mr.  Weiss.  The  Sierra  Club  is  very  concerned  about  the  deadline 
extension  for  Subtitle  D  landfills  for  three  reasons.  First  of  all,  it 
could  have  a  serious  impact  on  public  health  and  the  environment. 
As  Chairman  Lautenberg  noted  in  his  statement,  there  are  at  least 
240  municipal  solid  waste  landfills  that  are  on  the  Federal  Super- 
fund  List.  These  sites  are  going  to  cost  us  millions  and  millions  of 
dollars  to  clean  up.  To  us,  having  strong  landfill  rules  is  an  ounce 
of  prevention  that  is  much  cheaper  than  the  pound  of  cure  that  is 
going  to  come  afterwards. 

Second,  extensions  of  the  law  undermine  the  effectiveness  of 
deadlines  as  a  tool  in  protecting  public  health  and  the  environment 
by  damaging  the  credibility  of  the  statutes  administered  by  EPA. 
In  addition,  it  harms  the  communities  that  make  good  faith  efforts 
to  comply  with  the  law  and  that  have  employed  people  like  Mr. 
White's  company. 

Last,  it  undercuts  recycling  by  reducing  the  incentive  for  commu- 
nities to  recycle  rather  than  throw  away  their  waste. 
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EPA's  proposed  limited  extension  is  an  acceptable  compromise 
provided  that  it  is  not  weakened  any  further,  nor  extended  any 
longer.  We  think  that  they  have  some  good  criteria  for  who  they 
should  give  the  extension  to. 

However,  we  are  concerned  because  the  proposed  extension  did 
not  include  two  other  important  criteria.  It  does  not  exclude  land- 
fills that  accept  industrial  solid  wastes  which,  although  the  waste 
may  not  be  categorized  as  hazardous,  could  include  toxic  constitu- 
ents. 

Second,  it  does  not  exclude  from  the  extension  landfills  that  have 
no  plans  for  disposal  after  the  extension  expires.  We  believe  that 
having  such  a  plan  ought  to  be  part  of  that  good  faith  test  to  deter- 
mine which  landfills  actually  deserve  the  extension.  By  plan,  I 
mean  they  have  some  sort  of  contract  with  a  new  site,  they  are 
building  a  new  site,  they  have  an  agreement  with  another  regional 
authority  to  send  its  waste  there,  or  some  plan  of  how  they  are 
going  to  deal  with  their  waste  when  the  extension  is  up. 

Last,  we  believe  the  extension  is  too  broad,  that  it  should  be  lim- 
ited to  those  landfills  that  only  receive  less  than  20  tons  of  solid 
waste  per  day  which  is  truly  a  small  landfill  as  defined  by  EPA. 
Nonetheless,  we  are  willing  to  go  along  with  this  proposed  compro- 
mise because  it  does  address  many  of  these  concerns. 

We're  very  much  opposed  to  any  across-the-board  extension  to 
landfills  that  are  larger  than  100  tons  because  these  larger,  unlined 
landfills  receive  about  85  percent  of  the  solid  waste  and  that  would 
allow  them  to  continue  to  receive  waste  for  another  6  months  in- 
creasing the  threat  of  pollution  from  leachate  leaking  from  these 
landfills. 

Second,  these  facilities  have  had  ample  notice  since  the  RCRA 
amendment  were  passed  in  1984  to  provide  for  these  environmental 
protection  requirements.  It  is  important  to  note  that  EPA  proposed 
the  rule  late  in  1988  and  did  not  issue  the  rule  in  a  final  form  until 
1991,  only  after  EPA  was  sued  by  environmental  organizations. 

As  the  EPA  witnesses  noted,  the  1991  rule  was,  in  many  ways, 
very  similar  to  the  1988  proposal.  In  fact,  we  understand  the  rule 
was  held  up  by  the  previous  Administration  in  the  Office  of  Man- 
agement and  Budget.  So  this  is  a  case  where  this  rule  could  have 
been  issued  three  or  four  years  ago  rather  than  two  years  ago  as  it 
was. 

Last,  we  believe  the  extension  should  not  be  extended  to  the 
larger  landfills  because  those  landfills  come  from  communities  that 
have  more  resources  to  comply  with  landfill  rules  than  the  smaller, 
rural  landfills  that  will  be  eligible  for  the  proposed  extension. 

For  those  reasons,  we  think  it  ought  to  be  limited  to  those  that 
were  proposed  under  the  EPA  rule,  which  is  100  tons  per  day  of 
waste  or  less. 

Both  Senator  Lautenberg  and  Senator  Smith  have  properly  noted 
that  the  ultimate  solution  to  this  problem  is  not  bigger  landfills, 
better  landfills,  but  in  fact,  reducing  our  production  of  garbage  in 
the  first  place.  For  instance,  paper  makes  up  about  40  percent  of 
the  municipal  solid  waste  stream.  Recycling  more  paper  would  sig- 
nificantly reduce  the  need  for  more  landfill  space. 

The  biggest  problem,  however,  is  the  lack  of  markets  for  these 
materials.  Communities  across  the  country  are  collecting  paper  but 
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there  is  no  one  to  sell  it  to.  President  Clinton  has  a  draft  Executive 
Order  that  would  require  the  Federal  Government  to  buy  recycled 
paper  and  other  products  that  would  help  slow  the  threat  to  our 
landfills'  capacity.  Unfortunately,  that  proposal  is  under  attack  by 
the  special  interests  who  make  the  waste  products  in  the  first 
place. 

We  believe  that  President  Clinton's  proposed  Executive  Order 
should  not  only  be  put  into  place  as  drafted,  but  also  strengthened 
so  that  it  will  require  a  much  higher  percentage  of  discarded  waste 
in  paper  bought  by  the  Federal  Government. 

We  urge  the  committee  to  let  the  administration  know  that  they 
shouldn't  weaken  the  proposal  any  further.  If  the  Federal  Govern- 
ment buys  more  recycled  paper,  that  in  the  long  run  will  help  us 
deal  with  our  landfill  problems. 

I'd  be  happy  to  answer  any  questions. 

Thank  you,  Mr.  Chairman. 

Senator  Lautenberg.  Thank  you  very  much,  Mr.  Weiss. 

Obviously  there  is  not  total  unanimity  on  how  we  ought  to  deal 
with  the  problem.  There  are  minor  differences  of  major  magnitude. 

I  would  just  like  to  focus  on  how  severe  the  problem  is  because 
one  of  the  things  that  we  all  know  is  that  there  is  never  a  willing- 
ness pay  for  facilities  like  this.  There  are  very  few  facilities  that 
are  inviting  enough  for  communities  to  add  an  economic  burden  to 
its  citizens. 

Mr.  White,  have  you  considered  making  a  series  of  effigies  avail- 
able and  kind  of  distribute  them  around  the  communities? 

Mr.  White.  I  was  going  to  mention  to  Senator  Smith  any  of  those 
communities  that  are  having  a  problem,  I'd  love  for  them  to  give 
me  a  call. 

Senator  Lautenberg.  I  don't  envy  you  having  to  make  a  presen- 
tation to  a  group  of  citizens  about  the  value  of  a  landfill  in  their 
community. 

I  also  would  note  that  though  I  hear  the  distress  calls,  and  they 
are  serious,  I  don't  dismiss  them,  but  the  fact  is  there  has  been  a 
long  time  to  think  about  this.  The  fact  is  that  these  sites  do  present 
a  threat  to  the  health  and  well-being  of  a  community  and  to  the 
environment  in  those  communities. 

If  there  is  a  fire  in  town,  no  one  stops  to  ask  how  much  it  will 
cost  to  send  the  engines  out,  just  send  them.  The  question  is  wheth- 
er or  not  there's  enough  of  an  understanding  that  this  is  a  serious 
problem.  We  see  it  in  New  Jersey  and  we  see  it  all  over.  Illegal 
dumpers  range  from  the  individual  riding  in  a  car  throwing  out  a 
plastic  bag  full  of  garbage  on  the  highway  or  just  truckloads  of  ma- 
terial being  dumped  illegally.  This  is  a  problem  that  affects  not 
just  the  community  in  which  these  places  exist,  but  often,  the  envi- 
ronment around  for  miles  and  also  the  potential  disruption  of 
water  quality  in  a  major  stream. 

How  many  communities,  Mr.  Eden,  would  you  say  are  having 
problems  complying  with  the  October  9th  deadline?  Do  you  have  a 
number?  Does  anybody  have  a  number? 

Mr.  Eden.  The  problem  that  we're  having  right  now  in  Texas  is 
that  we're  getting  a  lot  of  calls  from  folks  because  they  don't  know 
what  the  final  rules  are  going  to  look  like  and  we're  not  going  to 
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have  the  answer  to  that  question  probably  until  a  few  days  before 
the  October  9th  deadline. 

I  think  right  now  there  is  a  lot  of  confusion  out  there  within  the 
community  about  what  are  the  final  rules  going  to  be.  We  have  a 
number  of  communities  that  have  closed  down  their  landfills,  par- 
ticularly smaller  communities  that  are  now  thinking  about  reopen- 
ing because  they  are  saying,  well,  we  may  get  an  extension,  two 
years,  so  maybe  we  should  reopen  our  landfill  and  continue  to  op- 
erate during  that  time  frame. 

I  think  your  question  is  difficult  to  answer  because  there  is  so 
much  confusion  out  there. 

Senator  Lautenberg.  The  question  is  whether  or  not  to  give  an 
extension,  do  you  invite  further  procrastination  or  do  you  say, 
listen,  this  is  among  the  last  of  them.  Of  course,  there  is  always 
court  recourse,  we  know  that's  in  the  law,  but  for  a  community  to 
bring  an  action  like  that  cost  money.  Also,  if  we  indicate  that  we're 
serious  enough,  it  can  cause  communities  to  get  together  and  say, 
we've  got  to  solve  the  problem  and  maybe  ought  to  just  think  about 
a  regional  or  multicounty  facility  and  get  on  with  the  planning  re- 
quired. 

Mr.  Weiss,  do  you  want  to  answer  that? 

Mr.  Weiss.  Mr.  Eden  mentioned  something  that  is  very  relevant 
which  is  that  many  landfills  that  are  planning  to  close  will  just 
stay  open  under  this  extension  for  another  6  months.  Most  of  them 
are  unlined,  unprotected,  no  groundwater  monitoring.  They  will 
take  as  much  trash  as  they  can  for  as  long  as  they  can  and  then 
they  are  going  to  shut  down.  You  are  going  to  deprive  business 
from  the  people  that  are  doing  business  with  Mr.  White  that  sells  a 
more  environmentally  sound  product. 

We  want  to  try  and  separate  out  those  people  who  are  going  to 
stay  open  as  long  as  possible  and  then  just  close  without  doing  any- 
thing with  the  environmental  protection,  from  those  communities 
that  are  really  making  a  good  faith  effort  to  comply  with  the  law. 

Senator  Lautenberg.  Mr.  Stubbs? 

Mr.  Stubbs.  Mr.  Chairman,  in  Idaho,  we  have  44  counties,  we 
have  two  landfills  in  all  of  Idaho  who  have  these  kinds  of  problems. 
Mr.  Weiss  seems  to  imply  that  every  landfill  has  a  leachate  prob- 
lem. That  is  simply  not  correct.  We  have  two  in  Idaho  and  we  have 
one  in  the  Superfund. 

We  have  real  deadlines  that  we  have  to  meet  anyway.  We  have 
to  get  funding.  A  lot  of  counties  have  already  started  the  process  to 
get  their  funding  and  some  of  the  counties  are  running  out  of 
room. 

I  think  it  is  unfair  to  assume  that  these  landfills  are  going  to 
open  up  their  doors  again  and  start  accepting  all  kinds  of  new 
trash  just  because  they  get  6  months  extension.  I  think  that  is  an 
unfair  criticism  and  judgment  of  these  local  officials.  They  are 
part-time  people,  they  are  working  hard  to  comply,  and  I  think  it  is 
an  unfair  judgment  to  say  that  they  are  going  to  just  open  the 
doors  and  accept  all  kinds  of  trash. 

Senator  Lautenberg.  Mr.  Weiss,  I  don't  want  to  interpret  what 
you  said  but  I  didn't  know  whether  you  were  suggesting  that  was 
going  to  be  the  rule  rather  than  the  exception  or  if  people  were 
just  going  to  say  come  on  and  bring  it  down. 


Mr.  Weiss.  It's  a  concern  for  those  landfills  that  were  planning  to 
close  on  October  9th  because  they  were  not  planning  to  meet  the 
rules.  Those  that  were  planning  to  stay  open  and  have  their  new 
parts  of  the  landfill  meet  the  requirements,  and  this  is  based  on 
my  discussion  with  people  in  the  waste  industry,  and  also  Repre- 
sentative Stubbs,  that  EPA  in  its  own  original  landfill  proposal 
back  in  1988  noted  that  all  landfills  eventually  leak.  There  is  no 
such  thing  as  a  secure  landfill.  It  is  not  a  question  of  whether,  it  is 
a  question  of  when. 

Senator  Lautenberg.  Senator  Kempthorne? 

Senator  Kempthorne.  Mr.  Chairman,  thank  you  very  much. 

Mr.  Eden,  let  me  begin  with  you.  You  stated,  if  the  law  is  wrong, 
revise  it,  don't  extend  it.  I  don't  think  that  anyone  intended  here 
that  the  law  is  wrong.  I  think  there  is  widespread  support.  The 
question  is  the  time  line. 

So  what  do  we  say  to  Bannock  County  that  may  make  the  dead- 
line of  October  9th,  but  because  the  State  plan  was  not  in  place,  it 
cost  Bannock  County  $6  million? 

Mr.  Eden.  I'm  not  familiar  with  Bannock  County. 

Senator  Kempthorne.  But  you're  familiar  with  the  dollar 
amount  difference. 

Mr.  Eden.  I  can  understand  your  problem  there.  I  think  the 
point  I  was  trying  to  make  is  that  at  some  point,  these  decisions 
have  to  be  made.  We've  got  to  have  these  rules  go  into  effect  and 
the  longer  we  put  off  that  decision,  the  longer  many  communities 
will  not  make  the  decisions  that  need  to  be  made  in  terms  of  their 
future  waste  management  decisions. 

There  will  be  some  isolated  cases  where  communities  need  addi- 
tional time  to  get  facilities  in  place. 

Senator  Kempthorne.  What  should  we  do  for  those  communi- 
ties? 

Mr.  Eden.  I  think  those  are  decisions  that  need  to  be  made  by 
individual  States  under  their  approved  programs.  That  would  be 
my  advice. 

Senator  Kempthorne.  Representative  Stubbs,  if  I  could  ask  you  a 
few  questions. 

You've  indicated  that  one  of  the  principal  problems  facing  Twin 
Falls  County  right  now  is  the  fact  that  the  preferred  site  for  a 
landfill  is  on  Federal  land.  This  is  not  uncommon  throughout  the 
western  part  of  the  United  States.  Could  you  elaborate  on  the 
length  of  time  it  takes  to  get  a  site  on  Federal  land? 

Mr.  Stubbs.  Senator,  part  of  the  problem  is,  as  you  mentioned,  in 
Idaho  about  two-thirds  of  the  entire  State  is  Federal  land.  I  think 
that  is  a  problem  people  back  in  the  east  probably  don't  identify 
with.  The  desirable  land  for  a  landfill,  at  least  out  west,  is  certain- 
ly an  area  that  is  not  closely  located  to  population  centers  and  isn't 
good  farmland  because  that  is  basically  what  we're  all  about  in  the 
west.  So  what  we  have  to  find  is  land  that  is  generally  owned  or 
managed  by  the  BLM. 

In  this  case,  we  have  land  managed  by  the  BLM  and  we  also 
have  one  in  the  Idaho  Falls  area  on  INEL  property,  the  Idaho  Na- 
tional Engineering  Laboratory  property  that  is  basically  desert 
land.  What  you  have  to  do  is  go  through  the  process.  These  people 
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have  gone  through  the  process  of  selecting  a  site  and  their  last  best 
choice  has  been  Federal  land. 

When  they  get  to  that  final  point,  they  have  to  do  an  EIS  on  that 
Federal  land  and  they  have  to  go  through  the  red  tape  of  getting 
agency  approval.  That  oftentimes  takes  months  maybe  even  years 
to  get  agency  approval.  They  are  very  protective  of  their  land. 
They  want  to  keep  control  of  that  land  and  it  is  hard  to  wrestle 
that  away  from  them  and  especially  for  a  landfill.  They  are  just 
like  any  community. 

When  you're  dealing  with  a  Federal  agency,  they  seem  to  have  a 
lot  more  ability  to  drag  out  the  process.  That  is  where  we  are  in 
Twin  Falls.  We  are  ready  to  go,  we've  spent  $100,000  to  drill  wells 
on  BLM  property  we  don't  even  have  title  to  yet  because  we  want 
to  be  sure  that  we  lock  that  in  before  the  deadline. 

If  we  get  6  months,  it's  like  we  get  nothing  because  we  can't  con- 
struct in  the  middle  of  the  winter.  That  is  something  else  I  don't 
think  people  appreciate,  the  fact  that  you  can't  break  ground  when 
the  ground  is  frozen.  We  need  more  than  6  months  in  order  to 
comply.  Twin  Falls  County  has  been  on  board,  complying,  from  day 
one. 

Senator  Kempthorne.  Representative  Stubbs,  we  discussed  with 
Mr.  Guimond,  on  the  previous  panel,  the  fact  that  of  the  50  States 
only  3  of  them  have  plans  that  have  been  approved  by  EPA.  It  was 
discussed  that  the  States  certainly  can  communicate  and  work  with 
their  local  units  of  government,  that  the  local  units  of  government 
should  not  be  surprised  with  what  would  be  in  the  State  plan  once 
it  was  ultimately  approved  by  the  EPA. 

From  your  perspective  as  a  State  legislator,  can  you  tell  me  how 
that  system  works  and  is  that  workable  or  are  these  local  units 
still  in  for  a  surprise? 

Mr.  Stubbs.  What  happens  basically  is  when  the  final  rule  got 
promulgated  in  1991,  then  the  legislature  got  an  opportunity  to 
look  at  a  draft  plan.  In  our  State,  we  had  a  little  problem.  The 
Idaho  Association  of  Counties  was  drafting  the  legislation  because 
they  knew  the  ultimate  responsibility  would  fall  on  the  backs  of 
the  counties  in  our  State,  so  they  drafted  the  legislation. 

Our  State  BEQ,  which  is  the  equivalent  of  the  EPA  in  our  State, 
was  dragging  their  feet.  They  didn't  quite  get  on  board  with  the 
county  plan.  So  what  we  had  to  do  was  hammer  that  plan  through. 
We  couldn't  pass  the  State  plan  as  a  statute  in  Idaho  until  1992 
because  we  didn't  know  what  the  rules  were  until  1991. 

In  spite  of  what  Mr.  White  says,  we  aren't  going  to  write  a  stat- 
ute and  draft  a  plan  if  we  don't  know  what  the  EPA  rules  are. 
We're  not  going  to  base  that  on  something  that  we  don't  know.  We 
had  a  county  do  that  and  they  are  still  behind  the  eight  ball. 

So  once  we  got  the  State  plan  in  1992,  then  we  had  to  submit  it 
for  EPA  approval.  As  Mr.  Guimond  said,  they  went  through  it  and 
picked  out  some  things  we  had  to  correct.  Then  we  had  to  hammer 
the  amendments  to  that  plan  back  through  the  legislature  in  1993 
which  is  what  we  did  this  year.  That's  where  we  are  today.  Then 
we  have  to  wait  6  months  for  EPA  approval  and  we  still  aren't  ap- 
proved today.  So  the  original  timetable  was  completely  unreason- 
able and  it  absolutely  did  not  take  into  account  the  process  by 
which  a  State  creates  a  plan  and  then  the  counties  have  to  comply 
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with  that  plan.  So  the  counties  are  really  behind  the  eight  ball  be- 
cause it's  really  two  years  before  they  know  what  the  rules  are 
they  are  going  to  be  planning  by. 

Senator  Kempthorne.  Thank  you. 

Mr.  Chairman,  my  time  has  expired. 

Senator  Lautenberg.  Thank  you. 

I  think  we've  covered  the  ground  fairly  well.  Do  you  have  any 
further  questions,  Senator  Kempthorne? 

Senator  Kempthorne.  I  have  just  a  couple  more,  if  I  may,  Mr. 
Chairman. 

Senator  Lautenberg.  We'll  submit  any  questions  we  don't  cover 
now  in  writing  to  you  and  would  ask  for  a  prompt  response. 

Senator? 

Senator  Kempthorne.  Mr.  Torbert,  I'd  like  to  quote  from  your 
prepared  comments  that  were  submitted,  it  says, 

Local  zoning  approval  must  be  obtained  and  citizen  opposition  to  almost  every  po- 
tential location  can  be  relied  upon.  In  numerous  cases,  litigation  has  slowed  the 
process  considerably  and  that's  even  before  application  is  made  for  the  State  permit. 
Regulatory  and  administrative  review  of  landfill  applications  can  take  as  long  as  5 
years  in  some  States.  In  the  western  States,  approval  for  sites  located  on  Federal 
land  takes  additional  time  for  review  by  the  Bureau  of  Land  Management. 

Would  you  please  address  this?  You're  talking  5  years.  You've 
coupled  that  if  you're  trying  to  get  some  Federal  land  such  as  Twin 
Falls  County.  Again,  are  we  realistic  in  a  two-year  time  frame? 

Mr.  Stubbs.  Again,  that  is  a  real  problem  and  I  think  it  certainly 
is  more  of  a  problem  in  the  western  States  where  you've  got  the 
Federal  land  issue  to  deal  with.  We  don't  have  nearly  that  scope  of 
problem  in  the  State  of  Kansas. 

Even  without  the  Federal  land  issue,  I  think  looking  at  a  two- 
year  time  frame  in  which  to  comply  with  regulations  once  they 
were  finally  promulgated,  even  given  just  the  extremely  best  case 
scenario  in  terms  of  everything  happening  in  the  quickest  possible 
sense  that  it  could,  under  State  rule  or  regulation,  two  years  was 
simply  not  enough  time.  This  was  not  a  situation  where  we  still 
haven't  made  the  decision;  our  counties  have  made  the  decisions  of 
what  we  are  going  to  do.  It  is  a  matter  of  the  time  it  takes  to  put 
those  decisions  into  effect,  to  arrange  the  financing,  to  get  coopera- 
tive agreements  put  together  with  other  counties  that  are  going  to 
be  willing  to  accept  that  waste. 

So  the  time  frame,  two  years,  this  is  an  additional  6  months,  it 
helps,  we  think  given  the  status  today  that  is  probably  the  best  we 
can  expect,  but  we  certainly  would  like  more  time.  Two  years  was 
certainly  not  realistic. 

Mr.  Weiss.  Senator  Kempthorne,  I  think  it's  important  to  put 
this  time  question  into  perspective.  The  law  was  passed  in  1984,  the 
compliance  date  was  4  years  after  that  in  1988.  The  Administration 
at  the  time  did  not  even  propose  the  regulations  until  1988.  Then 
they  were  held  up  in  the  Office  of  Management  and  Budget,  the 
final  regulations,  until  1991  when  they  were  forced  to  get  them  out 
because  EPA  lost  a  lawsuit.  They've  given  them  another  two  years 
instead  of  the  18  months  required  by  law  to  comply.  So  if  you  add 
up  that  whole  time,  that's  9  years. 

After  those  regulations  were  proposed  in  1988,  many  States  did 
go  ahead  and  start  to  put  together  their  own  landfill  programs. 
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These  States  include  Pennsylvania,  New  Jersey,  New  York  and 
California.  Many  of  these  States  did  go  ahead  with  their  own  pro- 
grams based  on  that  1988  proposal  which  as  the  EPA  witnesses 
noted  were  not  changed  substantially  by  the  time  they  were  pro- 
mulgated in  1991. 

I  think  the  signals  that  have  been  sent  over  the  last  10  years 
have  been  fairly  consistent  and  the  States  have  responded  to  them. 

Senator  Kempthorne.  OK,  Mr.  Weiss.  Signals  were  sent,  no  ques- 
tion but  the  actual  rules  were  not  sent.  Whoever  the  finger  is  to  be 
pointed  to,  it  doesn't  matter.  The  fact  of  the  matter  is  it  wasn't 
until  1991  that  it  was  finally  written  and  decreed  what  would  be 
complied  with  and  nobody  is  arguing  over  the  standards  that  are  to 
be  met. 

When  you  have  three  States  out  of  50  that  have  had  their  plans 
approved  and  that  was  the  vehicle  to  give  flexibilities  to  the  States, 
that  is  unrealistic. 

Mr.  Stubbs.  Senator,  if  I  could  comment  on  that.  Twin  Falls  and 
Cootney  County  in  Idaho  tried  to  comply  with  the  Washington 
State  standards  which  are  some  of  the  most  strict  standards  but 
even  by  adopting  those  standards,  building  their  landfill  as  quickly 
as  they  possibly  could,  they  couldn't  get  State  approval,  they 
couldn't  open  their  landfill  until  the  EPA  had  approved  their  plan. 
So  it  really  didn't  do  them  any  good. 

If  the  entire  State  proposed  a  plan  and  they  had  the  Cadillac 
type  landfill,  and  many  of  those  States  did  it  because  they  had  a 
problem  they  had  to  solve.  In  Idaho  we  don't  have  the  severity  of 
the  problem  that  may  exist  on  the  east  coast,  so  it's  typical  of  the 
Federal  Government  to  give  you  a  regulation  like  a  tailor  giving 
you  a  suit,  rather  than  tailoring  a  suit  to  fit  the  person,  they  cut 
off  your  arms  and  legs  to  fit  the  suit.  That's  what  happened  in  the 
west. 

Senator  Kempthorne.  Any  other  difficulties?  What  about  the 
budget  cycles  of  local  units  of  government,  any  other  things  that 
impact  their  good  faith  efforts  to  comply  by  the  deadline? 

Mr.  Stubbs.  Basically,  the  people  don't  understand  that  cycle  be- 
cause what  happens  is  they  have  to  assess  the  tax  early  in  the 
spring  and  summer;  they  set  their  budgets  in  the  summer;  they 
then  vote  on  the  budget  in  October  in  Idaho.  They  don't  even  get 
their  first  monies  until  December  and  June,  so  they  basically  are 
on  a  two-year  planning  cycle  just  to  get  monies  to  do  what  they 
want  two  years  in  advance.  So  everything  they  have  to  do  basically 
has  a  two-year  cycle.  If  everything  was  perfect,  they  could  comply 
with  the  EPA  rule. 

Senator  Kempthorne.  Mr.  Chairman,  I  appreciate  the  additional 
questions. 

Senator  Lautenberg.  Mr.  Weiss,  you're  the  only  one  who  said 
October  9,  1993  was  the  deadline  that  didn't  have  to  be  extended,  it 
was  OK,  that  schedule  could  be  met.  What  do  you  think  in  view  of 
what  Mr.  Stubbs  is  saying  and  some  of  the  other  comments  we've 
heard  in  terms  of  the  lack  of  clarity  by  EPA  of  its  regulation,  the 
fact  that  they  dragged  their  feet  because  unfortunately  there  was  a 
lapse  of  time  during  which  nothing  happened  from  1984  to  1991. 
Realistically,  that  was  a  waste  of  time  and  it  would  be  unfair,  it 
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seems  to  me,  to  the  States  to  say  you  should  have  known  or  antici- 
pated what  was  coming. 

Mr.  White.  Unless  you  were  living  in  a  bunker,  in  1987  when 
Islip  barge  couldn't  find  a  home,  we  realized  we  had  a  landfill 
crisis  in  this  country  and  we  realized  that  the  standards  weren't 
standardized,  the  technology  wasn't  implemented,  and  that  commu- 
nity-by-community across  our  country  were  in  the  process.  This 
was  in  1987. 

This  is  1993,  the  middle  of  1993  and  we're  approaching  1994.  I 
can  just  tell  you  our  company  last  year  received  seven  brand  new 
permits  for  all  Subtitle  D  landfills;  al  23  of  our  sites  meet  Subtitle 
D  criteria  and  have  gotten  that  permission  over  the  last  two  years; 
and  in  the  process,  we've  also  gotten  a  landfill  permitted  on  Indian 
land  in  southern  California  which  was  no  easy  task.  We  had  to  go 
through  the  Department  of  Interior,  which  as  you  may  or  may  not 
know,  Indian  land  is  held  in  trust  by  the  Bureau  of  Indian  Affairs 
and  under  the  Department  of  Interior,  it  was  no  small  task  to  get 
that  done.  It  took  us  3  years  from  start  to  get  Secretary  of  Interior, 
Bruce  Babbitt,  in  the  last  couple  of  months  to  sign  off  on  that 
project. 

I  can  tell  you  a  lot  of  the  problem  today  is  just  communities  not 
deciding  to  go  forward  because  they  think  they  can  get  extensions. 
I  think  that  is  a  lot  of  the  problem  today.  Communities  that  have 
not  done,  to  sit  and  say  there  isn't  competitive  space  available  in 
this  country  is  an  unfair  statement. 

Senator,  from  your  State,  in  Ohio,  I  was  one  of  the  first  landfills 
in  1987  when  New  Jersey  had  a  crisis.  They  had  to  shutdown  a 
number  of  landfills  and  they  had  to  move  a  lot  of  waste  all  of  a 
sudden.  That  waste  was  absorbed  and  it  was  absorbed  in  a  lot  of 
good  quality  landfills.  We've  had  Subtitle  D  landfills  in  Ohio,  Penn- 
sylvania and  West  Virginia  for  quite  a  number  of  years. 

I  don't  think  the  question  is  did  we  know  in  the  early  1980's 
what  a  good  quality,  Subtitle  D  landfill  is.  Yes,  we  did. 

Senator  Lautenberg.  But  in  fairness,  the  regulations  were  not 
specific,  the  regulations  didn't  exist,  so  there  was  not  the  specific 
requirement  that  one  could  say  well,  if  we  hit  that  target,  we're 
going  to  be  OK.  It's  like  the  visit  to  the  doctor,  if  you've  got  pains 
in  your  chest,  you're  scared  not  to  go  and  you're  scared  to  go  and 
it's  not  dissimilar  with  communities  who  are  facing  an  increased 
cost  burden,  one  that  they  inevitably  know  they  are  going  to  have 
to  deal  with  in  one  way  or  the  other. 

We  haven't  had  a  sensible  approach  to  disposal  of  solid  waste  in 
this  country.  It's  ridiculous,  the  spoiling  of  the  land,  finding  places, 
finding,  in  many  cases,  unwilling  communities.  Every  State  in  the 
country  has  it.  My  State  has  it. 

Many  communities  would  want  a  jail  built  within  their  bound- 
aries, it  means  jobs,  but,  we  don't  have  towns  that  are  so  desperate 
for  revenue  that  they'd  like  to  have  even  incinerators.  A  lot  of 
them  don't  want  them  obviously. 

Anyway,  the  purpose  of  this  review  is  to  highlight  what  the  prob- 
lems are  and  to  hear  from  different  parties.  I  can  tell  you  it  is  a  bit 
mystifying  to  someone  who  lives  in  a  State  as  small  as  mine  is  with 
as  little  land  available,  we  have  a  billion  acre  piece  that  looks 
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pretty  good  but  I  think  when  you  get  out  to  Idaho  you  probably 
have  lots  of  land  acre  pieces. 

I  know  Representative  Stubbs  that  working  in  the  winter  with 
good  strong  snowfalls  makes  it  tough  but  just  think  of  the  good 
skiing  and  all  those  tourists  who  come  in. 

Mr.  Stubbs.  Please  come  out,  Senator. 

Senator  Lautenberg.  Thank  you  very  much,  all  of  you,  for  being 
with  us. 

That  concludes  this  hearing. 

[Whereupon,  at  11:51  a.m.,  the  subcommittee  was  recessed,  to  re- 
convene at  the  call  of  the  Chair.] 

[Statements  and  responses  to  additional  questions  submitted  for 
the  record  follow:] 

Statement  of  Hon.  Nancy  Landon  Kassebaum,  U.S.  Senator  from  the  State  of 

Kansas 

Mr.  Chairman,  I  appreciate  your  calling  this  hearing  today  to  discuss  problems 
many  small  communities  face  in  complying  with  the  so-called  Subtitle  D  regulations 
governing  municipal  solid  waste  landfills. 

The  fact  that  we  are  in  this  hearing  shows  once  again  that  one  size  does  not  fit  all 
in  environmental  regulations.  I  am  among  many  in  this  body  who  are  concerned 
about  the  escalating  costs  to  local  taxpayers,  the  decline  in  local  autonomy,  and  the 
frequently  questionable  benefits  of  many  of  the  environmental  requirements  we 
enact. 

Small  communities,  with  small  budgets,  bear  the  heaviest  burden  of  regulatory 
rigidity.  We  all  know  that  solid  waste  problems  and  solutions  differ  from  New  York 
City  to  Colby,  Kansas.  And  yet  we  have  persisted  in  enacting  statutes  that  fail  the 
flexibility  test. 

I  find  it  ironic  to  be  voicing  this  concern  in  connection  with  Subtitle  D,  since  this 
committee  wisely  chose  in  1984  to  build  the  municipal  landfill  program  in  a  manner 
that  allows  broad  leeway  to  states  in  constructing  their  programs.  We  tried  to  be 
flexible.  But  we  nevertheless  have  fallen  short  in  at  least  two  specific  areas. 

Groundwater  Monitoring  Exemption 

First,  I  strongly  urge  your  subcommittee  to  take  the  lead  in  efforts  to  restore  the 
groundwater  monitoring  exemption  for  small,  rural  landfills.  As  you  know,  EPA  in- 
tended to  waive  the  groundwater  monitoring  requirement  for  small  landfills  in  arid 
or  remote  areas  that  showed  no  evidence  of  groundwater  contamination.  The  ration- 
ale was  simple:  Those  communities'  environmental  and  public  health  resources  are 
far  better  spent  elsewhere,  and  the  cost  of  monitoring  is  massive  compared  with 
their  small  budgets.  In  short,  the  requirement  was  unjustified. 

While  estimates  vary,  the  Kansas  Department  of  Health  and  Environment  has  es- 
timated that  the  cost  of  the  hydrological  survey,  drilling,  and  sampling  to  meet  the 
monitoring  requirement  could  approach  $200,000  per  landfill.  That  figure  becomes 
absurd  when  one  considers  the  following  examples  from  my  state: 

Clark  County.  With  a  population  of  2,360  people  and  a  landfill  that  receives  5.5 
tons  per  day,  monitoring  would  constitute  8.0  percent  of  its  total  1993  budget  of 
$2.5  million. 

Comanche  County.  With  a  population  of  2,248  people  and  a  landfill  that  re- 
ceives 5.1  tons  per  day,  monitoring  would  constitute  6.2  percent  of  its  total  1991 
budget  of  $3.2  million. 

Meade  County.  With  a  population  of  4,299  people  and  a  landfill  that  receives 
7.5  tons  per  day  monitoring  would  constitute  4.6  percent  of  its  total  1993  budget 
of  $4.3  million. 

Morton  County.  With  a  population  of  3,390  people  and  a  landfill  that  receives 

5.7  tons  per  day,  monitoring  would  constitute  3.2  percent  of  its  total   1993 

budget  of  $6.3  million. 

Of  course,  these  figures  also  argue  for  disposing  of  waste  on  a  regional  basis,  and 

it  is  possible  that  these  counties  will  move  toward  a  regional  'landfill  scheme,  as 

will  most  of  Kansas  under  the  state's  implementation  plan.  But  it  also  is  possible 

that  in  a  few  cases  regional  landfilling  will  make  no  sense — populations  are  so  low 

in  some  regions  that  the  costs  are  prohibitive  and  the  benefits  negligible. 
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My  point,  of  course,  is  not  to  argue  for  or  against  bringing  specific  counties  into 
regional  waste  disposal  compacts.  My  point  is  that  those  decisions  should  be  made 
at  the  state  level,  not  in  this  room.  Yet,  by  mandating  monitoring  and,  consequently 
driving  up  the  cost  of  keeping  an  existing  landfill  open,  we  have  effectively  made 
that  choice  for  local  governments. 

That  was  the  reasoning  behind  the  EPA's  small-landfill  exemption.  But  this  rea- 
sonable exemption  was  struck  down  in  May  by  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia  Circuit,  which  found  the  exemption  unauthorized  by 
statute.  As  a  result,  EPA  has  proposed  giving  these  small  landfills  an  additional  two 
years  to  begin  monitoring. 

We  appreciate  the  two  years,  Mr.  Chairman,  but  in  this  case  the  issue  is  not 
timing,  it  is  justification.  The  environment  in  these  remote,  rural  areas  will  be  no 
more  threatened  by  these  tiny,  dry  landfills  in  two  years  than  it  is  today,  and  these 
small  communities  will  be  no  better  able  to  pay.  The  monitoring  requirement  will 
be  no  more  justified  in  1995  than  it  is  in  1993.  We  need  a  permanent  solution. 

I  well  realize  that  some  groups  will  oppose  a  statutory  exemption,  just  as  they 
opposed  the  regulatory  exemption.  But  the  exemption  makes  sense.  It  would  not 
preclude  groundwater  monitoring,  but  it  would  leave  that  decision  at  the  state  level. 
That  is  consistent  with  the  spirit  of  Subtitle  D. 

This  matter  is  important  to  Kansas.  The  map  behind  me  shows  those  counties,  in 
red,  that  are  operating  landfills  that  would  meet  criteria  for  the  exemption — nearly 
half  of  the  state.  Most  of  these  counties  will  regionalize,  with  or  without  the  exemp- 
tion. But,  for  some,  regional  landfills  simply  are  not  an  option.  They  cannot  afford 
it.  If  we  force  the  issue,  our  ditches  and  gullies  will  fill  with  trash. 

This  matter  is  also  important  in  many  other  states.  I  know  Senator  Kempthorne 
feels  strongly  about  restoring  this  exemption  and  has  included  such  a  provision  in 
his  bill,  S.  1209.  By  my  calculation,  18  states  include  territory  that  could  fall  within 
the  exemption  requirements — 25  inches  or  less  of  annual  rainfall  or  appropriate  sea- 
sonal interruption  of  surface  transportation. 

I  understand  the  difficulty  surrounding  the  Resource  Conservation  and  Recovery 
Act  debate.  As  I  see  it,  we  now  have  two  years  to  fix  this  monitoring  problem  before 
it  blows  up  in  our  faces,  just  as  the  compliance  deadline  problem  exploded  this  year. 
My  hope  is  that  this  subcommittee  will  work  closely  with  me  and  other  interested 
senators  to  develop  acceptable  language  to  resurrect  the  exemption  and  find  a  suita- 
ble vehicle  to  make  this  exemption  law  within  the  window  of  time  that  we  have. 

Compliance  Deadline  Extension 

I  will  say  much  less  about  the  second  area  in  which  we  failed  to  provide  sufficient 
flexibility  in  the  Subtitle  D  scheme,  which  is  the  timetable  for  compliance.  You 
have  a  long  list  of  learned  witnesses  here  today  who  will  discuss  this  in  much  great- 
er detail  than  I.  But  I  do  want  to  make  one  point. 

The  final  EPA  regulations  were  published  only  two  years  ago,  but  as  this  discus- 
sion has  unfolded  over  the  past  few  months,  some  have  argued  that  because  we 
passed  the  statute  in  1984,  everybody  should  have  "seen  these  requirements 
coming."  I  disagree. 

Maybe  the  "big  boys" — major  cities  or  private  firms  with  full-time  environmental 
staff  or  Washington  lobbyists — had  several  years  to  prepare  to  meet  the  new  re- 
quirements. But  the  "little  guys"  had  only  two  years  maximum-from  issuance  of  the 
final  rule  in  October  1991  until  October  1993— and,  in  reality,  most  local  decision 
makers  had  even  less  time  because  they  had  to  wait  for  their  state  legislature  to 
act.  There  just  was  not  time. 

I  introduced  legislation  to  grant  a  one-year  across-the-board  extension,  and  this 
bill,  S.  937,  now  has  eight  cosponsors.  I  think  we  all  saw  this  as  a  starting  point  and 
recognized  that  there  may  be  better  approaches.  The  six-month  extension  EPA  has 
proposed  will  help  many  areas,  but  it  will  not  fully  solve  the  problem.  In  Kansas,  we 
will  have  some  regional  compacts  up  and  running  in  six  months,  but  not  all  of 
them.  And  in  those  areas  that  sincerely  try  but  fail  to  meet  the  new  deadline,  all  we 
will  have  done  is  delay  until  April  their  noncompliance — complete  with  the  threat 
of  citizen  lawsuits. 

Some,  including  Senator  Kempthorne  and  Congressman  Slattery,  have  proposed 
mechanisms  which  would  allow  further,  limited  extensions.  I  would  urge  the  com- 
mittee to  give  strong  consideration  to  proposals  to  provide  a  flexible  extension 
option  for  those  landfills  that  have  made  a  good  faith  effort  to  comply,  including, 
possibly,  a  case-by-case  authority  granted  to  regional  EPA  administrators. 

I  appreciate  your  hearing  my  sincere  concerns. 
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TESTIMONY  OF  RICHARD  J.  GUIMOND,  ACTING  ASSISTANT 
ADMINISTRATOR  FOR  SOLID  WASTE  AND  EMERGENCY  RESPONSE 

Good  morning  Mr.  Chairman  and  members  of  the  Subcommittee.  I  am  Richard  J. 
Guimond,  Acting  Assistant  Administrator  for  Solid  Waste  and  Emergency  Response 
at  the  U.  S.  Environmental  Protection  Agency  (EPA).  With  me  is  Bruce  R.  Weddle, 
Director  of  the  Municipal  and  Industrial  Solid  Waste  Division  of  the  Office  of  Solid 
Waste.  We  are  pleased  to  be  here  and  look  forward  to  working  with  you  on  this  and 
the  many  other  issues  of  mutual  interest  to  us.  EPA  is  particularly  pleased  with  the 
open  process  that  you  are  advocating  to  deal  with  complex  issues  such  as  our  pro- 
posed rulemaking  that  would  delay  the  effective  date  of  the  Solid  Waste  Disposal 
Facility  Criteria. 

BACKGROUND 

The  management  of  municipal  solid  waste  (MSW),  including  the  design  and  oper- 
ation of  municipal  solid  waste  landfills  (MSWLFs),  traditionally  has  been  the  re- 
sponsibility of  State  and  local  government.  The  passage  of  the  Resource  Conserva- 
tion and  Recovery  Act  (RCRA)  of  1976,  however,  enhanced  the  federal  government's 
involvement  in  MSW.  RCRA  authorized  EPA  to  establish  national  minimum  stand- 
ards (criteria)  for  MSWLFs.  These  criteria  were  published  in  September  1979  (see  40 
CFR  Part  257).  The  Part  257  criteria  established  minimum  national  performance 
standards  for  solid  waste  disposal  facilities  and  practices.  These  standards  included 
provisions  that  address  the  location  of  landfills  in  floodplains,  impacts  on  endan- 
gered species,  discharges  to  surface  water,  ground-water  contamination,  and  certain 
operating  requirements.  RCRA  designated  any  landfill  that  was  not  in  compliance 
with  these  criteria  as  an  "open  dump"  and  required  that  such  dumps  either  close  or 
be  upgraded  to  comply  with  the  standards. 

In  1984,  Congress  passed  the  Hazardous  and  Solid  Waste  Amendments  (HSWA) 
directing  EPA  to  conduct  a  study  of  the  effectiveness  of  the  existing  Part  257  crite- 
ria and  to  issue  revisions  to  the  existing  Part  257  criteria.  HSWA  also  required  that 
the  States  adopt  and  implement  a  permit  program  (or  other  system  of  prior  approv- 
al) to  assure  that  each  landfill  in  the  State  complies  with  the  revised  criteria. 
HSWA  further  directed  EPA  to  determine  whether  each  State  has  developed  a  per- 
mitting program  adequate  to  ensure  compliance  with  the  revised  criteria. 

EPA  subsequently  conducted  its  study  of  the  effectiveness  of  the  existing  Part  257 
criteria  and  confirmed  that  the  existing  criteria  were  inadequate  to  ensure  protec- 
tion of  human  health  and  the  environment.  Therefore,  on  October  9,  1991,  EPA  fi- 
nalized the  revisions  to  the  MSWLF  criteria  (see  40  CFR  Part  258).  These  revised 
criteria  regulate  the  approximately  6,000  MSWLFs  that  were  active  at  that  time. 
These  regulations  apply  to  all  new  and  existing  landfills  that  receive  household 
waste  after  the  effective  date.  The  effective  date  for  most  of  the  Subtitle  D  criteria 
is  October  9,  1993. 

SUBTITLE  D  CRITERIA  REQUIREMENTS 

The  final  Subtitle  D  MSWLF  Criteria  are  minimum  national  standards.  The  crite- 
ria contain  location  restrictions  for  landfills  in  sensitive  areas  such  as  wetlands, 
floodplains,  near  airports,  areas  subject  to  earthquakes,  and  unstable  areas.  They 
include  operating  criteria  that  specify  requirements  such  as  the  application  of  daily 
cover,  landfill  gas  control,  and  a  prohibition  of  open  burning.  The  design  criteria 
require  that  landfill  liners  be  installed  in  most  instances.  The  landfill  owner/opera- 
tor also  must  monitor  the  ground  water  and  clean  up  any  contamination  that  is  de- 
tected. The  criteria  also  include  specific  requirements  for  closure  and  post-closure 
care  for  an  extended  period  of  time.  Finally,  landfill  owners  must  show  that  they 
can  pay  for  closure,  post-closure  care,  and  any  needed  ground-water  clean-up. 

IMPLEMENTATION  OF  THE  SUBTITLE  D  CRITERIA 

States  are  required  by  RCRA  to  seek  EPA  approval  for  their  MSWLF  permitting 
programs  after  incorporating  these  minimum  national  standards  into  their  permit 
standards.  The  Criteria  are  self-implementing  in  non-approved  States;  EPA  will  not 
be  issuing  individual  landfill  permits.  In  approved  States,  the  Criteria  rely  on  per- 
formance standards  that  allow  the  State  flexibility  in  implementing  a  particular  re- 
quirement according  to  local  conditions  and  needs.  This  flexibility  could  result  in 
considerable  cost  savings  to  the  owner/operator  of  the  MSWLF.  For  example,  in  an 
unapproved  State,  owners/operators  must  use  a  uniform  national  liner  design  stand- 
ard, whereas  an  approved  State  may  allow  the  use  of  an  alternative  design  as  long 
as  it  will  protect  ground  water.  Other  examples  of  flexibility  include:  allowing  land- 
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fill  siting  in  certain  locations,  allowing  the  use  of  alternative  daily  covers  and  final 
covers,  and  altering  ground-water  monitoring  frequencies  and  cleanup  standards. 

States  will  be  responsible  for  issuing  permits,  conducting  site  inspections,  and  all 
other  implementation  activities,  including  enforcement  actions.  By  statute,  EPA  can 
only  enforce  in  States  that  have  been  determined  to  have  an  inadequate  permit  pro- 
gram. 

CURRENT  STATUS  OF  STATE  PERMIT  PROGRAM  APPROVALS 

Most  States  have  been  working  toward  permit  program  approval.  As  the  effective 
date  approaches,  EPA  anticipates  more  activity  in  this  area.  Three  States  (WI,  VA, 
and  KY)  have  permit  program  approval,  while  in  another  seven  States  (ID,  IN,  CO, 
OR,  MN,  SD,  and  CA),  EPA  has  proposed  permit  program  approval.  We  anticipate 
that  every  State  will  apply  for  approval  by  October  9,  1993.  If  the  current  schedules 
are  met,  all  States  will  be  approved  by  April  9,  1994  or  shortly  thereafter. 

PROPOSAL  TO  DELAY  THE  EFFECTIVE  DATE  OF  THE  MSWLF  CRITERIA 

In  recent  months,  the  Agency  has  received  a  considerable  number  of  requests, 
particularly  from  smaller  communities  and  their  elected  officials,  asking  that  EPA 
delay  the  effective  date  of  the  MSWLF  Criteria.  In  addition,  several  bills  have  been 
introduced  in  Congress  to  delay  the  effective  date. 

The  Agency  has  received  a  number  of  letters  stressing  the  struggle  that  many 
small,  local  governments  are  experiencing  in  their  attempt  to  comply  with  an  "over- 
whelming" number  of  federal  regulatory  programs,  all  of  which  are  competing  for 
already  scarce  local  government  funds.  Local  governments  have  requested  a  delay  of 
the  effective  date  to  give  them  additional  time  to  secure  the  financing  either  to  up- 
grade their  existing  landfill(s)  or  to  close  their  landfill(s)  and  procure  an  alternative 
form  of  waste  management. 

Another  common  reason  for  seeking  a  delay  in  the  effective  date  comes  from 
owners/operators  in  States  that  are  scheduled  to  receive  EPA  approval  shortly  after 
the  October  9,  1993  effective  date.  Until  the  State  program  is  approved,  these  land- 
fills would  be  subject  to  the  self-implementing  provisions  of  the  federal  Subtitle  D 
criteria  and  thus  would  not  be  able  to  take  advantage  of  the  flexible  provisions  in 
the  Criteria.  Owners  and  operators  of  these  MSWLFs  have  reported  that  a  delay  in 
the  effective  date  would  allow  States  to  become  approved  and,  therefore,  allow  the 
owner  and  operator  to  utilize  the  flexibility  in  the  regulations. 

A  third  major  reason  cited  for  an  extension  of  the  effective  date  is  the  delay  that 
many  of  these  local  governments  are  experiencing  in  gaining  access  to  new  waste 
management  facilities.  Local  governments  that  plan  to  close  their  landfills  and  join 
a  regional  facility  or  that  plan  to  replace  their  existing  sites  with  new  state-of-the- 
art  facilities  are  experiencing  delays  in  gaining  access  to  the  new  facility  due  to 
local  opposition,  difficulties  in  securing  financial  backing,  delays  in  acquiring  per- 
mits and  other  approvals,  and  construction  delays. 

In  response  to  these  concerns,  on  July  22,  1993,  the  Administrator  signed  a  pro- 
posed rule  that  would  address  the  concerns  of  smaller  localities  by  proposing  to 
delay  the  effective  date  of  the  MSWLF  Criteria  for  those  landfills.  I  should  note  that 
this  proposal  does  not  change  the  general  effective  date  for  larger  landfills,  nor  does 
it  change  the  environmentally  protective  requirements  of  MSWLF  Criteria.  It 
simply  would  provide  owners  and  operators  of  small  landfills  with  additional  time  to 
comply  with  the  requirements.  This  proposed  delay  of  the  effective  date  is  the  only 
extension  that  the  Agency  intends  to  seek  for  owners  and  operators  of  MSWLFs. 
The  proposal  would  grant  a  six-month  extension,  to  April  9,  1994,  to  owners  and 
operators  of  small  landfills  that  meet  the  certain  conditions. 

In  addition  to  this  six  month  extension,  the  Proposed  Rule  solicits  comment  on 
three  other  related  modifications  to  the  effective  dates  of  the  landfill  criteria: 

1.  The  effective  date  of  the  financial  assurance  requirements  would  be  delayed  for 
owners  and  operators  of  all  MSWLFs  for  one  year,  until  April  9,  1995. 

2.  The  effective  date  for  very  small  landfills  in  arid  and  remote  areas  would  be 
delayed  for  two  years,  until  October  9,  1995. 

3.  The  timing  of  compliance  with  the  closure  requirements  for  owners  and  opera- 
tors that  cease  receiving  waste  prior  to  the  effective  date  would  be  modified. 

I  now  would  like  to  take  a  few  moments  to  explain,  in  further  detail,  each  of  these 
four  elements  of  the  proposed  rule. 
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1.  Six-Month  Delay  of  the  Effective  Date 

The  Agency  proposes  a  one-time  extension  of  the  effective  date  of  the  MSWLF 
Criteria  for  a  period  of  six  months — from  October  9,  1993  to  April  9,  1994 — for 
owners  and  operators  of  relatively  small  MSWLF  units  if  certain  conditions  are 
met.  To  qualify  for  the  extension,  the  following  proposed  conditions  would  need  to 
be  met:  (1)  the  landfill  receives  100  tons  per  day  (TPD)  or  less  of  any  combination  of 
household,  commercial,  or  industrial  solid  waste  on  an  annual  average  basis;  (2)  the 
landfill  is  located  in  a  State  that  has  submitted  an  application  for  permit  program 
approval  to  EPA  by  October  9,  1993  or  is  located  on  Tribal  lands;  and  (3)  the  landfill 
is  not  currently  on  the  Superfund  National  Priorities  List  (NPL).  A  further  discus- 
sion of  individual  aspects  of  this  proposed  extension  follows. 

Basis  for  six-month  time  frame 

Owners  and  operators  have  expressed  concern  that  the  federal  criteria  may  be  ef- 
fective before  their  respective  States  obtain  EPA  approval  of  their  permit  programs, 
thereby  subjecting  such  localities  to  a  changing  set  of  federal-then-State  regulations 
over  a  short  period  of  time.  This  would  delay  the  flexibility  available  to  these 
owners  and  operators  and  potentially  increase  their  design  and  operating  costs.  As  I 
explained  earlier,  all  States  are  planning  to  submit  an  application  for  approval  by 
October  9,  1993  and  most,  if  not  all,  States  will  have  an  approved  permit  program 
by  April  9,  1994.  Therefore,  by  delaying  the  effective  date  for  six  months — until 
April  9,  1994 — the  vast  majority  of  owners  and  operators  will  be  able  to  take  advan- 
tage of  the  flexibility  afforded  to  States  with  approved  programs  and  to  take  advan- 
tage of  the  potential  cost  savings  that  the  flexibility  may  provide.  In  addition,  be- 
cause many  State  programs  are  expected  to  be  approved  in  the  period  between  Octo- 
ber 9,  1993  and  April  9,  1994,  extending  the  effective  date  six  months  will  allow 
many  local  governments  to  avoid  the  situation  of  gearing  up  to  meet  federal  stand- 
ards and  then,  a  few  months  later,  changing  to  meet  newly  approved  State  stand- 
ards. 

In  addition,  some  communities  have  told  us  that  it  is  impracticable  for  them  to 
obtain  a  permit  for  a  new  facility  within  the  current  two-year  effective  date  time 
frame  or  to  reach  agreements  with  other  communities  to  establish  a  regional  land- 
fill. The  additional  six  months  included  in  this  proposal  would  provide  communities 
that  have  already  initiated  attempts  to  utilize  alternative  disposal  facilities  with 
time  to  obtain  either  the  permits  for  a  new  facility  or  to  reach  agreements  with 
other  communities.  Finally,  the  six-month  delay  provides  communities  that  have  al- 
ready sought  alternative  disposal  facilities,  or  have  initiated  efforts  to  modify  their 
existing  landfill  to  comply  with  the  rule,  with  additional  time  to  obtain  adequate 
financing  to  support  such  efforts. 

Basis  for  the  100  ton  per  day  (TPD)  limit 

EPA's  information  shows  that  the  primary  impact  of  the  criteria  is  on  smaller 
community  landfills  where  financial  conditions  and  geography  create  significant  ob- 
stacles to  compliance,  despite  good-faith  efforts  to  comply.  In  response  to  the  Sub- 
title D  criteria  and  other  factors,  many  smaller  landfills  may  close  and  their  users 
will  instead  send  their  waste  to  a  regional  waste  management  facility. 

Landfills  accepting  100  tons  per  day  or  less  of  solid  waste  appear  to  be  experienc- 
ing the  most  severe  budget  and  technical  problems  that  have  led  to  a  request  for  an 
extension.  Such  landfills  generally  serve  communities  with  a  population  of  up  to  ap- 
proximately 50,000.  It  is  important  to  note  that  the  effective  date  for  landfills  ac- 
cepting greater  than  100  TPD  would  continue  to  be  October  9,  1993. 

While  providing  an  extension  for  a  majority  of  the  landfills  in  the  country,  the 
proposal  will  have  little  effect  on  the  majority  of  waste  disposed  in  landfills.  Overall, 
limiting  the  extension  to  landfills  receiving  100  TPD  or  less  would  extend  the  effec- 
tive date  for  approximately  75  percent  of  the  MSWLFs  in  the  country,  but  would 
apply  to  less  than  15  percent  of  the  total  waste  stream. 

The  landfill  currently  is  not  on  the  National  Priorities  List 

Of  the  27,000  sites  in  the  Superfund  data  base  in  1986,  almost  one  fourth  were 
municipal  landfills.  In  addition,  as  of  May  1986,  22  percent  of  the  sites  on  the  Super- 
fund  National  Priorities  List  (NPL)  were  identified  as  municipal  landfills.  Because 
the  Agency  does  not  wish  to  perpetuate  any  problems  associated  with  MSWLFs  cur- 
rently on  the  NPL,  the  proposed  rule  does  not  apply  to  landfills  currently  on  the 
NPL  as  published  in  Appendix  B  to  40  CFR  Part  300. 
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2.  One-Year  Delay  in  Effective  Date  for  Financial  Assurance 

The  effective  date  of  the  financial  assurance  requirements  would  be  delayed  for 
one  year,  from  April  9,  1994  to  April  9,  1995,  for  all  MSWLF  owners  and  operators. 
This  will  allow  the  Agency  to  finalize  regulations  that  incorporate  options  for  dem- 
onstrating financial  assurance  that  are  not  in  the  current  MSWLF  regulations.  The 
new  options  would  allow  the  use  of  financial  tests  to  achieve  compliance  with  the 
criteria  and  therefore  provide  significant  savings  for  both  local  governments  and 
private  corporations. 

3.  Two-Year  Delay  in  Effective  Date  For  Very  Small  Landfills  in  Arid/Remote  Loca- 
tions 

The  October  9,  1991  MSWLF  regulations  exempted  very  small  landfills  in  arid 
and  remote  areas  from  the  Subtitle  D  requirements  for  design  (i.e.,  liners)  and 
ground-water  monitoring  as  long  as  these  landfills  met  certain  conditions.  On  May 
7,  1993,  the  U.  S.  Court  of  Appeals  for  the  District  of  Columbia  ruled  that  RCRA 
does  not  permit  EPA  to  grant  an  exemption  from  the  ground-water  monitoring  re- 
quirements for  these  facilities. 

EPA  believes  that  municipal  solid  waste  landfills  in  arid  and  remote  areas  that 
met  the  conditions  for  this  exemption  made  operational  and  financial  decisions 
based  on  a  good  faith  belief  that  they  would  not  be  required  to  monitor  ground 
water.  However,  now  that  the  exemption  has  been  revoked,  the  Agency  believes 
that  many  of  these  owners  and  operators  will  have  to  reconsider  their  decisions. 
Hence,  the  proposed  rule  seeks  comment  on  a  two-year  delay  of  the  effective  date, 
until  October  9,  1995,  for  these  facilities.  This  is  the  same  amount  of  time  that  all 
other  facilities  had  to  make  the  decision  to  stay  in  operation  or  find  alternative  ap- 
proaches. We  suspect  that  faced  with  the  prospect  of  having  to  implement  a  full 
ground-water  monitoring  program  at  their  facility,  many  of  these  small  landfill 
owners/operators  will  decide  to  close  and  will  use  their  resources  during  this  two- 
year  period  to  seek  out  waste  management  alternatives. 

The  proposal  also  formalizes  the  U.S.  Court  of  Appeals  decision  by  removing  from 
the  MSWLF  Criteria  the  exemption  for  small  landfills  in  dry  and  remote  areas  from 
the  ground-water  monitoring  requirements.  In  its  decision,  however,  the  U.S.  Court 
of  Appeals  does  not  preclude  the  possibility  that  the  Agency  could  undertake  a  rule- 
making process  to  establish  separate  ground-water  monitoring  standards  for  small 
landfills  that  take  such  factors  as  size,  location,  and  climate  into  account.  The 
Agency  continues  to  be  sympathetic  to  the  difficulties  that  these  small,  arid,  and 
remote  communities  face  with  respect  to  meeting  the  landfill  criteria  and  paying  for 
ground-water  monitoring.  Accordingly,  the  proposed  rule  solicits  comments  on  alter- 
native ground-water  monitoring  programs  that  could  accommodate  the  practicable 
capabilities  of  small  landfill  owners /operators  by  considering  size,  location,  and  cli- 
mate, while  ensuring  that  the  program  is  adequate  to  detect  contamination. 

4.  Modify  Timing  of  Closure  Requirement 

The  existing  MSWLF  Criteria  require  owners  and  operators  of  MSWLF  units  ac- 
cepting waste  after  October  9,  1991,  but  ceasing  receipt  of  waste  before  October  9, 
1993,  to  complete  installation  of  a  cover  on  the  unit  within  six  months  of  last  receipt 
of  waste.  Owners  and  operators  who  fail  to  complete  cover  installation  within  this 
six-month  period  are  subject  to  all  of  the  requirements  of  the  landfill  criteria. 

Since  the  publication  of  the  Final  Rule,  the  Agency  received  a  number  of  inquir- 
ies regarding  the  practicality  of  this  requirement.  Owners  and  operators  of  some  fa- 
cilities noted  that  this  could  involve  construction  of  the  final  cover  during  the 
winter  months,  which  is  very  difficult,  and  in  some  cases,  may  not  be  technically 
possible.  Therefore,  the  Agency  is  proposing  to  establish  a  date  certain  (October  9, 
1994)  as  the  compliance  date  for  this  requirement.  It  is  important  to  note  that  this 
proposed  change  does  not  modify  the  substantive  requirements  for  facility  closure, 
nor  does  it  allow  for  continued  receipt  of  waste  after  the  effective  date  of  the  rule. 

In  summary,  the  Agency  believes  that  this  proposed  rule  will  serve  to  address  the 
needs  and  concerns  of  the  regulated  community  while  preserving  the  goal  of  ensur- 
ing that  municipal  solid  waste  landfills  are  designed  and  operated  to  protect  human 
health  and  the  environment.  At  the  conclusion  of  the  30-day  comment  period  on 
this  proposed  rule,  the  Agency  intends  to  revise  the  rule  as  appropriate  and  issue  a 
final  regulation  by  the  end  of  September,  1993.  We  are  hopeful  that  this  hearing 
will  provide  information  that  will  be  useful  to  the  Agency  in  reaching  our  final  deci- 
sions. Mr.  Chairman,  this  concludes  our  statement.  We  will  be  pleased  to  answer 
any  questions  you  might  have. 
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FOLLOW-UP  QUESTION  FOR  THE  RECORD  FROM  SENATOR  LAUTENBERG 

1.  QUESTION: 

The  EPA  proposal  would  give  landfills  in  arid  areas  an  additional  two  years  to 
comply  with  groundwater  requirements.  Is  EPA  looking  at  alternative  methods 
of  groundwater  monitoring  to  reduce  the  monitoring  costs  at  landfills  in  these 
arid  areas? 

ANSWER: 

The  Agency  continues  to  be  sympathetic  to  the  difficulties  that  small,  arid,  and 
remote  communities  face  with  respect  to  meeting  the  landfill  criteria,  especially 
after  the  Court  of  Appeals  decision  removing  the  exemption.  In  its  decision, 
however,  the  Court  recognizes  the  possibility  that  the  Agency  could  establish 
separate  ground-water  monitoring  standards  for  small  landfills  that  take  such 
factors  as  size,  location,  and  climate  into  account.  Accordingly,  the  Agency  is 
using  the  proposed  rule  to  solicit  comments  on  alternative  ground-water  moni- 
toring programs  that  could  accommodate  small  landfill  owners/operators 
through  consideration  of  size,  location,  and  climate,  while  ensuring  that  the  pro- 
gram is  adequate  to  detect  contamination.  We  have  already  met  with  several 
states  regarding  their  ideas  for  alternative  ground-water  monitoring  require- 
ments for  these  small  landfills. 

FOLLOW-UP  QUESTIONS  FOR  THE  RECORD  FROM  SENATOR  BOXER 

1.  QUESTION: 

I  understand  the  arguments  raised  in  favor  of  extending  the  compliance  dead- 
line for  these  municipal  landfill  regulations.  I  understand  the  serious  difficul- 
ties that  many  local  communities  will  have  in  complying  with  these  require- 
ments. But  I  am  concerned  that  we  not  simply  put  off  the  day  of  reckoning. 
Will  the  extensions  proposed  by  the  EPA,  and  my  colleagues,  facilitate  the  ulti- 
mate compliance  with  the  goals  Congress  laid  out  9  years  ago?  Will  we  be  dis- 
cussing the  same  concerns  a  year  from  now? 
ANSWER: 

We  understand  the  Senator's  concern  that  compliance  with  the  goals  of  RCRA 
not  be  put  off  much  longer.  This  concern  helped  shape  the  extension  EPA  pro- 
posed on  July  28;  for  example,  EPA  did  not  propose  a  two-year  across-the-board 
extension  advocated  by  some.  This  extension  does  not  change  the  substantive 
requirements  of  the  municipal  solid  waste  landfill  (MSWLF)  criteria,  but  would 
provide  certain  owners/operators  with  a  limited  amount  of  additional  time  to 
come  into  compliance  with  the  criteria  requirements.  Additionally,  the  Agency 
has  stated  in  the  preamble  to  the  proposed  rule  that  this  is  a  one-time  extension 
of  the  effective  date  of  the  criteria  and  that  states/Tribes,  regardless  of  permit 
program  approval  status,  may  impose  more  stringent  effective  dates  and/or 
more  stringent  criteria  for  qualifying  for  an  extension. 

2.  QUESTION: 

It  is  my  understanding  that,  by  October,  only  20  to  25  of  the  state  municipal 
landfill  programs  will  have  been  approved  by  EPA.  What  has  caused  the  delay 
in  EPA's  approval  of  the  state  programs? 

ANSWER: 

For  some  states,  the  permit  program  approval  process  has  taken  longer  than 
originally  anticipated.  However,  EPA  estimates  that  25  states  will  have  pro- 
gram approval  by  October  9,  1993  and  that  as  many  as  40  to  45  will  have  ap- 
proval by  December,  1993.  Many  delays  can  be  linked  to  the  scope  of  a  state's 
current  municipal  landfill  regulations.  States  with  existing  regulations  that 
meet  the  scope  of  Part  258  and  only  require  minor  changes  to  come  into  compli- 
ance are  completing  the  process  with  only  minor  delays.  However,  states  need- 
ing more  substantial  changes  to  their  municipal  landfillregulations  are  finding 
the  process  to  take  a  longer  period  of  time.  Some  of  these  states  are  finding  it 
difficult  to  make  these  necessary  changes  with  legislatures  that  only  meet  an- 
nually. In  addition,  many  states  have  had  extremely  tight  budgets  and  post- 
poned dedication  of  the  resources  necessary  to  apply  for  approval  until  the  ef- 
fective date  of  the  landfill  criteria  approached. 
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3.  QUESTION: 

Can  you  tell  me  the  status  of  California's  application? 

ANSWER: 

EPA  Region  IX  and  California  have  worked  together  throughout  the  approval 
process  to  develop  a  permit  program  in  California  that  ensured  compliance  with 
the  federal  landfill  regulations  while  minimizing  changes  to  California's  exist- 
ing permit  program.  California  submitted  a  final  application  for  permit  pro- 
gram approval  to  Region  IX  in  February  5,  1993.  After  further  discussion  be- 
tween Region  IX  and  California,  amendments  were  made  to  ensure  compliance 
with  all  the  federal  landfill  regulations.  On  June  29,  1993,  Region  IX  published 
a  Federal  Register  notice  (Vol.  58,  No.  123,  pg  34797)  proposing  full  approval 
of  California's  Municipal  Solid  Waste  Landfill  permitting  program.  The  final 
approval  is  expected  to  be  published  after  California's  draft  permit  and  statuto- 
ry requirements  become  fully  effective.  EPA  Region  IX  anticipates  publishing 
the  final  Federal  Register  notice  prior  to  October  9,  1993. 


STATEMENT  OF  MARK  D.  STUBBS,  HOUSE  OF  REPRESENTATIVES,  STATE 
OF  IDAHO 

Introduction 

Chairman  Lautenberg,  Senator  Durenberger  and  Senator  Kempthorne,  my  name 
is  Mark  Stubbs  and  I  am  a  State  Representative  from  the  House  of  Representatives, 
State  of  Idaho,  and  I  am  a  member  of  the  Environmental  Affairs  Committee.  I  am 
here  to  speak  on  behalf  of  local  units  of  government  including  the  Idaho  Association 
of  Counties  and  my  own  county.  I  am  here  to  support  the  granting  of  extensions  of 
time  to  comply  with  Federal  regulations  regarding  the  closure  of  and  construction 
of  new  solid  waste  landfills.  I  am  especially  in  favor  of  extensions  as  outlined  in 
Senator  Dirk  Kempthorne's  Senate  Bill.  I  have  come  to  that  conclusion  by  meeting 
with  and  gathering  information  from  counties  and  regional  landfill  authorities.  It  is 
my  opinion  that  Senator  Kempthorne's  proposal  is  necessary  and  justified  and 
meets  the  needs  of  municipalities  and  counties  more  fully  than  does  the  EPA's  pro- 
posal. Senator  Kempthorne's  bill  is  more  consistent  with  principles  of  good  govern- 
ment. 
Opposition 

Opponents  of  the  EPA  rule  and  opponents  of  Senator  Kempthorne's  bill  indicate 
they  believe  serious  consequences  will  result  from  any  extensions  and  that  indeed,  a 
disincentive  to  comply  with  the  Resource  Conservation  and  Recovery  Act,  Subtitle  D 
requirements  will  be  recreated.  My  response  to  these  allegations  is  that  these  opin- 
ions which  include  environmental  groups  and  in  some  cases  state  agencies,  are  per- 
haps near  sighted  when  it  comes  to  the  real  issues.  The  Environmental  Protection 
Agency  itself  said  it  best  in  its  June  release  explaining  the  need  for  extension  it 
stated,  and  I  quote: 

The  Agency  has  received  information  from  a  number  of  communities  describing 
problems  they  were  experiencing  in  meeting  the  October  9,  1993  effective  date 
of  the  MSWLF  criteria  under  Subtitle  D  of  the  Resource  Conservation  and  Re- 
covery Act.  Problems  cited  by  these  communities  include  uncertainty  regarding 
the  timing  of  approval  of  state  landfill  programs;  delays  in  gaining  access  to 
new  waste  management  facilities;  and  overall  financial  and  operational  difficul- 
ties. End  quote. 
EPA  in  responding  to  these  concerns  proposes  to  delay  the  implementation  dates, 
6  months  for  compliance  and  1  year  for  the  financial  assurance  requirements. 

The  Good  Faith  Exception,  One  County's  Experience 

The  EPA  rule  proposes  to  extend  the  six  month  effective  date  for  landfills  that 
accept  less  than  100  tons  per  day.  The  this  rule  does  not  take  into  consideration  the 
good  faith  efforts  already  made  by  many  counties  and  cities  to  comply.  Let  me  cite  a 
pertinent  example.  Twin  Falls  County,  where  I  reside,  started  early  on  to  study  its 
landfill  problem.  In  our  county  we  have  plenty  of  open  space,  we  have  an  arid  cli- 
mate and  the  leaching  into  the  aquifer  from  present  landfills  is  not  a  problem.  Nev- 
ertheless, upon  receipt  of  the  first  draft  of  Subtitle  D  regulations  in  1989  our  county 
officials  started  to  research  a  regional  landfill  and  how  our  county  could  participate 
in  that  landfill.  Some  of  the  problems  that  I  have  cited  previously  occurred  with 
respect  to  the  "NIMBY  Syndrome",  the  "not  in  my  backyard"  syndrome,  and  fur- 


51 

ther  resistance  was  met  when  taxpayers  refused  to  participate  in  the  regional  land- 
fill. Therefore,  the  County  Commissioners  withdrew  from  the  joint  authority  of  the 
eight  counties  and  started  their  own  landfill  planning.  They  recently  informed  me 
that  to  date  they  are  on  par  with  the  regional  landfill  planning  and  development 
even  though  there  was  a  slight  delay  because  of  their  withdrawal  from  the  joint 
powers  group.  Throughout  the  next  two  or  three  years  our  county  thoroughly  stud- 
ied the  issue,  started  to  prepare  the  plans,  participated  with  other  counties  in  help- 
ing the  Association  of  Counties  draft  the  state  regulatory  scheme  for  the  State  of 
Idaho.  The  Association  of  Counties  of  Idaho  took  the  lead  in  drafting  changes  to 
Idaho  law  necessary  to  meet  Federal  requirements.  The  Legislature  passed  the  Solid 
Waste  Act  and  amendments  were  added  in  1993  to  cause  the  Act  to  conform  to  EPA 
requirements. 

Remember,  the  counties  took  the  lead,  not  the  state  environmental  agency.  Our 
county  officials  then  continued  to  site  the  landfill.  Many  sites  were  looked  at  and 
the  public  hearing  process  was  followed.  In  our  state,  with  only  nominal  resistance, 
you  can  have  a  site  go  through  the  public  approval  and  review  system  within  five  to 
six  months.  If  there  is  any  resistance  or  if  there  is  a  change  in  those  sites  it  can 
take  up  to  two  years.  This  process  was  finally  completed  earlier  this  summer.  We 
are  now  awaiting  Federal  government  approval  for  the  transfer  of  BLM  land. 

Our  county  officials  has  been  operating  in  good  faith  by  anyone's  standards  and 
they  have  overcome  many  hurdles  including  the  many  hurdles  that  exist  in  what  I 
consider  to  be  one  of  the  last  true  bastions  of  democracy,  that  is,  local  county  gov- 
ernment. An  individual  citizen  can  still  make  his  or  her  will  known  and  can  still  be 
effective  in  making  or  preventing  change.  This  is  why  it  is  difficult  to  site  landfills. 
Nevertheless,  I  do  not  disparage  the  process  but  it  does  take  time. 

Unfunded  Federal  Mandates 

Time  is  the  one  element  that  the  federal  government  can  give  us.  You  have  prob- 
ably heard  a  lot  of  comment  about  the  federal  government's  lack  of  funds  to  support 
us  in  the  creation  of  this  solid  waste  regulatory  scheme  throughout  the  country. 
Many  of  us  feel  that  the  federal  government  should  think  twice  before  mandating 
state  and  local  programs  without  funding  them.  However,  if  you  cannot  give  us 
money  then  please  give  us  time.  The  time  that  is  needed  in  Twin  Falls  is  not  the  six 
months  needed  or  proposed  to  be  granted  by  the  EPA.  First  of  all,  it  may  not  apply 
to  our  county  landfill.  Our  county  landfill  has  over  a  100  tons  per  day  however,  we 
can  circumvent  the  intent  of  the  law  by  diverting  that  portion  of  the  waste  stream 
over  100  tons  per  day  to  another  landfill.  Of  course,  any  community  can  pull  the 
same  trick.  Even  a  community  that  has  not  been  operating  in  good  faith  is  given  the 
same  relief  as  a  county  which  has  been  and  which  has  spent  a  lot  of  our  good  tax- 
payer dollars  to  do  so  up  until  today. 

In  other  words,  a  county  like  Twin  Falls  which  has  operated  in  total  good  faith 
from  the  beginning  with  the  normal  delays  and  problems  faced  by  every  other  com- 
munity in  the  country,  will  be  on  the  same  footing  and  receive  the  same  exemption 
as  another  county  or  city  that  has  not  even  tried  up  until  now  to  comply  with  the 
law.  And,  interestingly,  the  only  way  Twin  Falls  County  can  take  advantage  of  this 
exemption  is  to  actually  subvert  the  intent  of  the  law  by  splitting  its  waste  stream 
into  two  piles.  On  the  other  hand,  Senator  Kempthorne's  bill  grants  a  year's  exten- 
sion which  year  is  necessary  for  Twin  Falls  County  to  obtain  title  to  its  land  and  we 
would  not  have  juggle  the  garbage  and  bend  the  rules. 

This  would  also  satisfy  some  of  the  critics  who  say  that  those  who  have  not  in 
good  faith  complied  to  date  should  not  get  exemptions.  We  agree,  those  who  have 
not  complied  in  good  faith  probably  should  not  get  the  exemptions  and  they  prob- 
ably will  have  some  disincentive  to  continue  to  comply.  That  is  why  Senator 
Kempthorne's  bill  is  a  better  approach.  It  does  not  award  those  who  have  not  oper- 
ated in  good  faith  with  the  same  extension  as  though  who  have. 

One  Year  is  Needed 

Six  months  is  not  enough  time  for  our  county.  Winter  weather  will  prevent  us 
from  doing  anything  past  October  9th  until  the  spring  thaw.  This  has  been  an  espe- 
cially cold  year  and  we  believe  that  the  first  snowfall  will  occur  sometime  in  Sep- 
tember. In  this  regard  we  need  to  break  ground  immediately  or  we  will  not  break 
ground  until  1994.  Therefore  a  six  month  extension  to  Twin  Falls  County,  a  county 
who  has  operated  in  good  faith  from  day  one,  will  be  as  if  no  extension  has  been 
granted  and  we  will  suffer  all  the  concomitant  penalties. 
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Other  real  deadlines 

There  also  exists  a  false  notion  among  the  critics  of  any  extensions  that  postpon- 
ing the  deadlines  will  postpone  compliance.  For  those  communities  who  have  been 
operating  in  good  faith  this  is  totally  false.  First  of  all,  a  regulatory  deadline  is  only 
one  deadline.  Many  landfills  have  actual  deadlines  which  include  running  out  of 
space  in  their  landfill.  Those  communities  facing  an  actual  deadline  of  "no  more 
space"  will  be  looking  to  comply  as  quickly  as  they  possibly  can  regardless  of  when 
an  artificial  deadline  is  set  by  EPA. 

Another  actual  deadline  is  the  deadline  of  financing.  Bond  rates  are  at  the  lowest 
they  have  been  in  many  decades.  Many  communities  are  scrambling  to  take  advan- 
tage of  these  low  rates.  Our  community  has  actually  locked  in  a  rate  and  is  antici- 
pating the  issuance  of  the  bond  as  soon  as  a  feasible.  The  problem  now  is  again 
waiting  for  the  federal  government  to  transfer  title  to  our  land.  If  we  cannot  get  the 
left  hand  to  know  what  the  right  hand  is  doing  and  we  cannot  get  title  to  our  land, 
we  will  not  break  ground  before  October  and  therefore  we  will  have  to  wait  and 
may  lose  our  bond  rate.  This  is  a  real  deadline. 

Remember,  counties  and  local  units  of  governments  are  the  ones  who  have  to  foot 
the  bill  for  this  government  regulation.  Again,  I  ask  you,  if  you  cannot  give  us 
money  then  give  us  time.  One  year's  time  is  not  going  to  jeopardize  the  health  and 
safety  of  our  nation.  One  year's  time  in  light  of  the  year-after-year-after-year  of 
delay  caused  by  the  non-publication  of  the  final  regulation,  the  uncertainty  that 
county  governments  had  to  live  with,  the  inability  of  the  county  governments  to  tell 
their  citizens,  to  tell  the  financiers,  to  tell  the  construction  companies  exactly  what 
the  final  requirements  would  be,  in  this  light  a  year  is  not  a  lot  of  time.  These 
delays  were  not  caused  by  the  local  units  of  government.  The  opponents  of  the  ex- 
tensions who  say  that  we  have  known  since  1984  of  these  requirements  are  simply 
mistaken.  They  have  certainly  not  been  in  the  operating  halls  of  local  units  of  gov- 
ernment and  they  do  not  understand  the  inner  relationship  between  local  govern- 
ment, state  government  and  federal  government,  which  is  often,  if  not  always,  diffi- 
cult, confusing  and  cumbersome. 

Easy  Critics 

It  is  extremely  easy  to  be  a  Monday  morning  quarterback,  in  an  ivory  tower  in  a 
lobbyist's  office  in  Washington,  D.C.  and  take  pot  shots  at  three  part-time  county 
commissioners  in  Lincoln  County,  Idaho  who  are  not  only  struggling  to  keep  the 
county  government  alive  but  struggling  to  make  the  payments  on  their  own  farm 
and  tell  them  that  it's  all  their  fault.  It's  a  lot  more  difficult  for  a  county  commis- 
sioner in  Lincoln  County  to  somehow  get  the  message  to  Washington,  D.C.  that  they 
have  trying  the  hardest  they  possibly  can  to  comply  with  government  regulations 
that  they  are  not  familiar  with,  in  which  no  one  in  the  county  has  any  expertise, 
that  change  every  six  months,  that  are  going  to  cause  a  10  to  15  times  increase  in 
the  cost  of  disposal  of  their  solid  waste,  and  to  do  all  of  this  and  gain  the  approval  of 
the  local  residents,  who  are  having  an  equally  tough  time  digesting  the  magnitude 
of  the  situation.  Many  county  commissioners  and  many  city  councilmen  and  mayors 
have  thrown  their  hands  up  in  despair  and  walked  away  from  these  types  of  prob- 
lems because  they  simply  can't  get  the  job  done.  It's  a  catch  22,  the  government 
tells  us  we  have  to  do  it,  gives  us  no  money  to  do  it  and  then  penalizes  us  because 
we  can't  meet  their  impossible  deadlines. 

If  you  cannot  give  us  money  to  comply  with  this  mandate,  however  righteous  its 
end,  then  at  least  give  us  time. 

Other  Counties'  Problems 

I  have  enclosed  letters  from  several  Idaho  counties  explaining  in  detail  the  prob- 
lems that  they  have  encountered.  Their  problems  typify  the  problems  of  other  coun- 
ties throughout  the  state.  As  a  general  rule  the  counties  in  Idaho  have  been  operat- 
ing in  good  faith.  Since  they  have  had  the  final  rule  published  most  of  the  counties 
have  been  struggling  as  fast  as  they  can  considering  their  resources  to  find  a  site. 
They  have  run  into  the  typical  problems  of  siting  as  I  have  mentioned.  They  have 
been  struggling  to  find  out  how  they  are  going  to  pay  for  the  landfill  construction. 
They  have  had  to  deal  with  high  turnover  in  the  commissioners,  they  have  a  lack  of 
expertise  in  the  smaller  counties,  they  have  a  lack  of  suitable  sites  in  these  counties. 
Much  of  the  land  in  Idaho  is  federal  land  and  it  takes  time  and  effort  and  delay  to 
go  through  the  federal  government  to  have  the  land  transferred. 
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Jefferson  County 

Jefferson  County,  Idaho  located  a  suitable  site  and  began  the  application  process. 
Citizens  group  objected  to  the  site  due  its  proximity  to  populated  areas  and  have 
asked  the  commissioners  to  secure  land  located  on  federal  property.  Jefferson 
County  is  nearby  the  Idaho  National  Engineering  Laboratory.  Because  of  the  time 
necessary  to  complete  the  transfer  and  secure  approvals,  a  shift  to  this  site  will 
make  it  impossible  for  Jefferson  County  to  meet  the  deadline.  Jefferson  County  has 
acted  in  good  faith  in  all  other  areas  in  trying  to  comply  with  the  requirements  of 
Subtitle  D,  but  the  time  frame  provided  was  simply  not  enough. 

Clark  County 

Clark  County,  Idaho  is  proceeding  to  join  Jefferson  County,  Idaho  and  will  be  on 
same  landfill  on  federal  government  land.  The  regional  landfill  that  it  would  par- 
ticipate with  could  be  cost  up  to  one  million  dollars  because  of  the  failure  to  grant 
an  extension. 
Madison  County 

Madison  County  has  been  working  with  Fremont  and  Teton  County  to  form  the 
Upper  Valley  Solid  Waste  District.  They  have  spent  to  this  date  a  $100,000  in  an 
attempt  to  locate  a  site.  The  commissioners  in  those  counties  have  been  working 
with  the  solid  waste  and  DEQ  requirements  for  five  years  originally  involving  nine 
counties.  Commissioner  positions  have  changed  over  the  years  due  to  elections,  re- 
tirement and  illness  leaving  only  a  few  commissioners  with  very  much  background 
in  solid  waste.  They  indicate  that  since  October  of  1991  when  the  new  rule  was  fi- 
nally published  that  had  been  v/orking  frantically  to  find  a  site.  They  have  spent 
many  dollars  and  much  time  in  engineering  costs,  digging  test  holes,  and  dealing 
with  public  protest  and  the  NIMBY  Syndrome.  There  was  a  lack  of  suitable  ground 
because  of  the  large  flood  plain  in  high  water  levels  in  their  area.  The  higher  eleva- 
tions are  too  hilly  and  the  soil  is  not  in  compliance  or  it  is  heavily  populated.  They 
have  recently  decided  to  look  into  joining  Jefferson  County  who  has  a  suitable  site 
at  the  INEL.  They  are  now  awaiting  this  particular  effort  to  get  the  land  trans- 
ferred to  them  from  the  INEL. 
Can  Anyone  meet  the  Deadline? 

Some  ask  if  any  county  can  meet  the  deadline  regardless  of  how  early  they  may 
have  started.  A  good  example  is  the  Fire  Creek  Landfill  in  Kootenai  County,  Idaho. 
Fire  Creek  Landfill  was  developed  before  the  publication  of  the  October  1991  Sub- 
title D  regulations.  Kootenai  County  needed  a  new  landfill  went  ahead  designing 
what  would  be  the  most  expensive  possible  landfill  because  they  were  not  sure  what 
the  final  criteria  would  be  and  there  was  no  evidence  of  what  the  flexible  criteria 
would  be.  When  they  completed  the  landfill,  the  State  could  not  approve  the  land- 
fill. This  landfill  has  been  ready  for  over  a  year  and  is  barely  going  into  operation  to 
date.  What  the  Fire  Creek  Landfill  example  shows  is  that  the  deadlines  were  unrea- 
sonable. This  particular  landfill  is  one  of  the  only  ones  in  Idaho  that  should  have 
been  able  to  be  ready  to  go  by  the  October  9  deadline  nevertheless,  even  on  as  fast  a 
track  as  it  could  possibly  get  on  it  was  unable  to  do  so. 

Other  Items  Which  Cause  Delay 

Regional  Joint  Power  Authorities  Regional  landfill  coalitions  require  a  mini- 
mum of  24  to  27  months  to  create,  obtaining  the  consensus  of  the  county  gov- 
ernments and  approval  of  the  citizens  in  those  counties. 

Site  Selection  Site  selection  and  permitting  can  take  an  additional  18  months  to 
two  years.  , 

Creation  and  Approval  of  State  Qualified  Plans  Approved  by  EPA  There  has 
been  delay  in  the  creation  of  state  plans.  There  was  resistance  and  competition 
among  and  between  state  agencies  and  counties  in  creating  Idaho's  statute. 
Financing  Obtaining  financing  has  been  a  time  delay.  Problems  with  financing 
occurred  because  counties  and  municipalities  could  not  raise  money  in  advance 
for  the  construction  of  landfills  due  to  community  and  citizens  resistance.  The 
county  officials  when  asked  what  they  were  going  to  do  with  the  money  were 
unable  to  tell  the  citizens  because  of  the  state  of  flux  of  the  regulations.  Many 
communities  in  the  West  need  to  take  advantage  of  the  flexible  standards,  for 
example,  using  a  naturally  deep  clay  bed  instead  of  a  plastic  liner,  in  order  to 
afford  the  project.  Without  more  assurances  as  to  the  final  criteria  they  could 
not  get  funding.  Until  the  final  regulations  came  out,  this  was  not  possible.  An 
additional  factor  in  financing  is  the  fact  that  in  Idaho  the  budget  cycle  is  as 
follows:  the  budget  in  the  county  is  passed  upon  in  the  summer.  It  goes  into 
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effect  October  1  of  that  year.  No  new  monies  can  be  raised  until  after  that  date. 
That  money  is  collected  only  half  in  December  and  second  half  the  following 
June. 

Lack  of  Expertise  Some  rural  communities  found  it  difficult  and  sometimes  im- 
possible to  obtain  technical  expertise  to  support  crucial  siting  decisions  and  con- 
struction decisions. 

Federal  Land  and  Federal  Delays  Much  of  the  suitable  land  in  Idaho  for  land- 
fills is  owned  by  the  federal  government.  Sixty  four  percent  (64%)  of  Idaho's 
land  is  actually  owned  by  the  federal  government.  Some  of  the  counties  are 
finding  it  very  difficult  to  acquire  title  to  federal  land,  secure  approvals  and 
complete  environmental  impact  statements  necessary.  These  have  added  signifi- 
cantly to  the  inability  of  some  counties  to  meet  the  deadline. 

Cost  of  the  6  Month  EPA  Extension  Versus  Senator  Kempthorne's  Year 

The  cost  of  the  October  9  deadline  and  in  most  cases  the  cost  of  the  April  1994 
deadline  will  be  the  increased  monitoring  requirements  and  financial  assurance  re- 
quirements for  many  small  communities  who  are  in  a  position  of  not  being  able  to 
afford  bare  closure  of  old  landfills  and  construction  of  new  landfills  under  Subtitle 
D.  To  add  the  increased  burden  of  monitoring  old  landfills  and  financial  assurance 
requirements  could  put  some  of  these  counties  in  a  position  where  they  could  not 
possibly  do  both.  This  would  be  poor  public  policy  in  that  we  are  trying  to  encourage 
these  communities  to  construct  new  state  of  the  art  landfills  for  the  future  of  our 
environment.  This  does  not  mean  that  if  a  deadline  is  extended  and  counties  can 
close  the  landfills  without  monitoring  the  financial  assurance  that  they  will  neces- 
sarily cause  environmental  problems.  Those  landfills  with  known  environmental 
problems  or  discovered  environmental  problems  will  be  subject  to  strict  cleanup  pro- 
cedures as  is  the  case  with  any  similar  problem.  What  we  are  doing  is  allowing  the 
landfills  without  any  known  contamination  problems  to  be  closed  without  the  addi- 
tional expenses  so  that  these  communities  can  afford  to  build  new  landfills.  This  is 
what  the  additional  extension  of  time  will  allow.  The  six  month  extension  of  time 
will  only  help  a  few  communities  the  one  year  extension  of  time  will  help  most  if 
not  all  the  communities  in  my  state  to  comply  with  a  new  Subtitle  D  requirement 
for  the  new  landfills. 

Idaho's  Good  Faith  To  Date 

The  Environmental  Protection  Agency  took  seven  years  to  come  up  with  the  Fed- 
eral Solid  Waste  Landfill  Standards  and  Regulations.  EPA  then  set  the  deadline 
that  the  states  come  into  compliance  with  these  new  standards  within  18  months.  A 
concession  was  made  by  the  EPA  to  give  an  additional  six  months  to  that  18  month 
period  which  was  a  small  concession  accomplishing  very  little  with  respect  to  actu- 
ally giving  states  the  ability  to  comply. 

Idaho  was  one  of  the  first  states  to  have  submitted  a  State  plan  to  EPA  for  ap- 
proval and  yet  many  Idaho  counties  are  still  unable  to  reach  the  deadline  of  compli- 
ance in  spite  of  good  faith  efforts  to  do  so.  Idaho  counties  were  directly  responsible 
for  the  writing  of  the  state  plan  and  generating  legislative  support  to  secure  its  pas- 
sage. These  counties  put  forth  this  effort  and  met  with  some  resistance  from  the 
state  agency  with  respect  to  the  counties'  idea  of  how  things  should  be  done.  Never- 
theless, it  was  the  county's  bill  that  won  final  approval  in  the  Legislature. 

Counties  who  have  been  working  in  good  faith  to  comply  did  so  over  the  past 
seven  years  without  the  benefit  of  a  final  EPA  rule  and  without  the  benefit  of  state 
approved  plans.  These  counties  moved  ahead  with  landfill  development  in  spite  of 
these  factors.  They  are  now  going  to  be  penalized  because  of  an  arbitrary  deadline. 

Evidence  of  good  faith  in  the  Kempthorne  bill  can  be  demonstrated  by  the  submis- 
sion of  a  state  plan  to  the  EPA  for  approval,  the  actual  shutting  down  of  landfills, 
certification  of  a  site  and  a  submission  of  a  design  for  review  and  commencement  of 
construction,  the  entry  by  a  county  into  a  cooperative  agreement  for  a  regional  land 
site  (in  which  case  the  county  should  be  granted  an  extension  of  time  to  enable  the 
county  to  accumulate  funding  for  final  closure). 

Twin  Falls  County  has  evidence  of  good  faith  in  many  ways.  One  of  these  ways  is 
by  drilling  monitoring  wells  at  a  cost  of  over  a  $100,000  on  federal  land  that  they  do 
not  even  yet  own. 
Conclusion 

The  Subcommittee  has  before  it  a  classic  conflict  inherent  in  our  form  of  govern- 
ment. On  the  one  had  we  have  a  federal  agency  trying  to  implement  legislation  Con- 
gress felt  was  necessary  for  the  benefit  of  the  country.  On  the  other,  we  have  local 
small  town,  small  county  officials  trying  to  comply  with  yet  another  federal  man- 
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date,  however  well  meaning  and  good,  which  in  this  case  came  without  funds.  A 
simple,  creative  solution  with  as  little  pain  as  possible  is  needed.  The  extension  of 
the  deadlines  as  suggested  by  the  Kempthorne  bill  will  help  counties  comply  with- 
out significant  additional  problems  to  the  environment.  The  EPA  suggested  rule 
change  falls  short  of  the  goal,  so  short,  in  fact  as  to  be  of  little  value  for  some  coun- 
ties. 

[NOTE:  Attachments  to  this  statement,  with  the  exception  of  the  following  letter, 
have  been  retained  in  Committee  files.] 

Idaho  Assocation  of  Counties 
July  26,  1993 

Senator  Frank  R.  Lautenberg,  Chairman 
Senate  Environment  and  Public  Works  Subcommittee 
on  Superfund,  Recycling  and  Solid  Waste  Management 

Dear  Senator  Lautenberg, 

The  Idaho  Association  of  Counties  supports  the  efforts  of  Senator  Kempthorne  to 
extend  the  deadline  for  compliance  with  subtitle  D  requirements.  The  legislation 
proposed  by  Senator  Kempthorne  provides  a  more  equitable  remedy  than  the  six- 
month  extension  rule  change  proposed  by  the  EPA.  The  failure  of  some  counties  to 
meet  the  deadline  is  based  on  circumstances,  not  size.  The  proposed  legislation 
offers  uniform  relief  to  all  counties  needing  assistance  and  does  not  deny  relief  to  a 
county  because  it  serves  a  larger  population. 

Senator  Kempthorne's  legislation  provides  necessary  regulation  to  assure  that  the 
principles  set  forth  in  Part  258  of  state  determination,  flexibility  and  public  partici- 
pation are  fully  achievable.  In  Idaho,  the  two  year  compliance  schedule  set  forth  in 
Part  258  has  already  had  an  impact  on  local  site  selection  and  diminished  the  abili- 
ty to  design  to  flexible  standards.  It  is  also  affecting  the  decision  of  counties  in  other 
states  whether  to  privatize  solid  waste  management.  By  restricting  relief  to  only  six 
months,  the  time  frame  promotes  outcomes  such  as  regionalization,  strict  design 
standards  and  privatization.  While  laudable,  these  are  not  necessarily  in  the  best 
interests  of  local  government  or  the  choice  of  our  citizens  and  are  not  required  by 
law. 

Most  important,  Senator  Kempthorne's  legislation  is  better  public  policy.  Counties 
across  this  nation  have  acted  responsibly  and  expeditiously  to  carry  out  this  pro- 
gram of  modernizing  solid  waste  management  and  protecting  our  groundwater.  This 
has  come  at  a  monumental  cost  to  our  taxpayers  and  it  has  been  politically  chal- 
lenging to  establish  regional  agreements  and  site  new  landfills  over  significant 
public  opposition.  It  has  been  personally  demanding  on  local  elected  officials  to 
achieve  compliance  with  an  unfunded  federal  mandate  of  this  magnitude  in  an  un- 
reasonably short  time  frame.  County  elected  officials  should  be  congratulated  for 
their  accomplishments  and  deserve  your  support. 

Consequently,  it  is  with  great  frustration  that  we  observe  the  efforts  of  those  who 
seek  to  limit  relief  to  these  counties  to  the  greatest  extent  possible.  If  the  intent  is 
to  shut  down  unsafe  landfills,  then  it  is  better  to  take  action  against  those  that  op- 
erate a  facility  that  presents  a  threat  to  the  environment  than  to  penalize  counties 
that  have  moved  ahead  responsibly  and  can  demonstrate  good  faith  efforts.  In 
Idaho,  the  Division  of  Environmental  Quality  has  the  authority  now  to  take  admin- 
istrative or  judicial  action  where  any  landfill  threatens  the  groundwater. 

Extending  the  deadline  as  Senator  Kempthorne's  legislation  or  the  original  EPA 
rule  change  proposes  would  encourage  state  agencies  to  assume  the  responsibility 
for  protecting  our  groundwater.  That  is  in  keeping  with  the  philosophy  of  responsi- 
bility at  the  state  level  rather  than  the  federal  level  as  we  believe  Part  258  intend- 
ed. We  believe  it  is  better  public  policy  for  state  agencies  to  assess  specific  cases  and 
work  to  resolve  unsafe  practices  through  reasonable  and  considered  approaches  as 
prescribed  by  a  state  plan  instead  of  a  broad  sweeping  approach  which  shifts  respon- 
sibilities away  from  state  agencies  and  penalizes  counties  working  to  achieve  compli- 
ance in  order  to  reach  those  who  allegedly  are  not. 

The  original  two  year  compliance  window  has  clearly  proven  to  be  unreasonable 
and  inadequate.  It  has  resulted  in  economic  hardships  on  our  counties  and  created  a 
state  of  crisis  management  in  order  to  avoid  costs  which  are  simply  beyond  our 
means.  Two  years  was  completely  unrealistic  given  the  many  processes  which  must 
take  place  to  site  a  landfill,  it  gave  no  margin  for  counties  facing  unusual  barriers 
and  many  counties  will  be  unable  to  comply  in  spite  of  their  best  efforts. 

The  argument  that  counties  knew  regulations  were  coming  does  not  consider  the 
obstacles  created  for  the  counties  by  not  having  the  regulations  in  place.  It  also 
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shifts  accountability  for  the  delay  away  from  the  federal  government  on  to  the 
backs  of  the  counties.  How  can  one  fairly  criticize  counties  in  Idaho  who  have  re- 
vamped the  state  regulatory  environment  and  sited,  funded  and  constructed  land- 
fills in  two  years  when  it  took  EPA  seven  years  to  promulgate  rules? 

As  elected  officials  we  must  respond  to  the  public  demand  to  protect  our  ground- 
water. It  is  in  our  interests  to  protect  our  property  values,  our  economic  stability 
and  protect  our  counties  from  liability.  We  are  well  aware  of  the  costs  of  mitigation 
and  know  that  the  prudent  course  of  action  is  to  act  preventively. 

The  Idaho  Association  of  Counties  is  on  record  in  support  of  subtitle  D  and  Part 
258.  It  has  given  us  the  legal  basis  necessary  to  impose  fees  and  taxes  for  new  con- 
struction and  close  landfills  where  necessary  over  local  objection.  It  has  promoted 
the  regulatory  environment  needed  to  invest  public  funds  with  some  degree  of  cer- 
tainty. All  we  ask  is  that  the  time  frame  for  compliance  and  enforcement  efforts  be 
reasonable,  that  we  not  be  forced  to  expend  public  funds  needlessly  or  at  great  risk, 
that  local  interests  be  respected  and  that  our  needs  and  limitations  be  recognized  as 
we  work  to  accomplish  the  task. 

The  Idaho  Association  of  Counties  supports  both  the  legislation  offered  by  Senator 
Kempthorne  and  the  EPA's  original  proposal  of  a  six  month  extension  with  a  one 
year  additional  extension  based  on  an  approved  state's  determination  of  good  faith 
effort.  This  allows  for  greater  state  control  to  implement  the  program  and  tailor 
local  solutions  as  appropriate.  The  EPA's  published  extension  of  six  months  which 
excludes  some  counties  in  need  and  an  additional  one  year  for  financial  assurance 
provides  grudging  relief,  and  primarily  addresses  the  failure  of  the  federal  govern- 
ment to  advance  regulations,  specifically  Part  258,  the  State  Implementation  Rule 
and  the  financial  assurance  criteria,  in  a  timely  manner. 

The  legislation  proposed  by  Senator  Kempthorne  and  the  original  EPA  proposal 
supports  our  counties,  mitigates  the  burden  placed  on  us  by  an  unfunded  federal 
mandate,  enables  development  under  reasonable  conditions,  facilitates  access  to  the 
flexibility  in  Part  258,  and  recognizes  the  state  as  the  proper  authority  for  assessing 
efforts  and  needs  and  determining  corrective  action.  It  also  promotes  cooperation 
with  local  governments  who  have  ended  up  with  the  task  of  financing  and  carrying 
out  this  and  numerous  other  federal  environmental  mandates  and  who  the  federal 
government  is  asking  for  support.  The  Idaho  Association  of  Counties  strongly  sup- 
ports this  legislation  and  we  commend  Senator  Kempthorne  for  his  efforts. 
Respectfully, 

Daniel  G.  Chadwick 
Executive  Director 
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REVENUE  A  TAXATION 
ENVIRONMENTAL  AFFAIRS 


House  of  Representatives 
State  of  Idaho 

RESPONSE  TO  SENATOR  BARBARA  BOXER 
UNITED  STATES  SENATE 

To  answer  Senator  Boxer's  question,  I  must  first  dispute 
her  underlying  unspoken  yet  obvious  premise.  That  premise  is  that 
the  local  units  of  government  required  to  comply  with  SubTitle  D 
have  been  in  non-compliance  for  nine  (9)  years  because  of  the 
reasons  she  stated. 

First,  the  final  regulations  did  not  come  out  until  1991. 
Admittedly,  they  were  similar  to  the  draft  regulations  that  came 
out  in  1989  however,  a  conservative  local  unit  of  government  that 
has  much  difficulty  in  raising  taxes  and  cannot,  unlike  the  federal 
government,  go  into  debt,  may  not  and  probably  legally  cannot  take 
steps  or  spend  money  until  they  are  legally  obligated  to  do  so  and 
in  addition  until  they  are  certain  what  those  expenditures  will  be. 

Once  the  final  regulations  were  known,  many  entities  in 
Idaho  were  anxious  to  understand  what  the  waiver  provisions  were. 
They  wanted  to  know  what  the  waivers  were  not  so  that  they  could 
slip  by  regulation  but  so  that  they  could  take  advantage  of  cost 
Bavings  intended  for  smaller  units  of  government  that  did  not  have 
the  problems  of  larger  units  of  government  in  other  areas.  For 
example,  a  county  with  six  feet  of  clay,  a  dry  and  arid  climate, 
with  several  hundred  feet  until  the  aquifer  is  reached,  does  not 
need  a  liner  clay  and  a  monitoring  system.  The  final  regulations 
provided  for  this  flexibility. 

However,  the  brief  two  year  window  was  not  enough  time  to 
complete  the  purchase  and  acquisition  of  land  sometimes  through 
federal  agencies  which  process  is  lengthy;  it  was  not  enough  time 
to  go  through  the  planning  and  zoning  process,  the  public  hearing 
process,  and  overcome  the  NIMBY  Syndrome,  the  not  in  my  backyard 
syndrome,  in  the  acquisition  of  landfill  sites;  it  was  not  enough 
time  in  our  case  in  Idaho  to  push  through  the  state  regulatory  plan 
(the  Association  of  Idaho  Counties  was  the  entity  that  looked  to 
get  the  state  law  amended  so  that  it  could  be  a  state  qualified 
plan) ;  small  counties  and  local  units  of  government  lacked 
expertise  and  financing  and  these  deficiencies  caused  delays  in 
reaching  their  goals;  and  furthermore,  all  of  these  things  had  to 
take  place  simultaneously  and  be  done  within  the  small  two  year 
window  usually  by  part-time  commissioners  or  very  inexperienced 
landfill  employees  and  comply  with  federal,  state  and  local  law. 
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After  going  through  all  of  this  effort  to  get  to  where 
they  are  today,  no  county  official  or  landfill  employee  that  I  have 
spoken  with  wants  to  simply  "slide  by"  for  another  year.  They 
desperately  need  the  time  to  comply  with  the  law. 

Senator  Boxer's  question  implies  that  these  people  are 
somehow  wrongfully  trying  to  take  advantage  of  additional  time  for 
some  impure  motive  or  undeserved  benefit.  This  is  simply  not  the 
case  and  begs  the  true  question  of  whether  or  not  the  extension  is 
needed . 


j"'yfo^^ 


Very  truly  y 

MARK  A.  STUBBS  VJ 
State  Representative 
Idaho,  Legislative  District  23 
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TESTIMONY  OF  MR.  JOHN  TORBERT,  EXECUTIVE  DIRECTOR,  KANSAS  AS- 
SOCIATION OF  COUNTIES,  REPRESENTING  THE  NATIONAL  ASSOCIATION 
OF  COUNTIES 

Mr.  Chairman  and  Members  of  the  Subcommittee,  I  appreciate  the  opportunity  to 
appear  before  you  today  as  you  consider  the  issues  Surrounding  the  Municipal 
Landfill  Criteria  issued  by  the  Environmental  Protection  Agency  (EPA).  I  am  John 
Torbert,  the  Executive  Director  of  the  Kansas  Association  of  Counties  which  repre- 
sents 104  counties  in  the  State  of  Kansas.  I  am  here  today  representing  the  Nation- 
al Association  of  Counties  (NACo)  1 

In  1990  Americans  generated  over  196  million  tons  of  municipal  solid  waste,  an 
8%  increase  over  the  previous  ten  years.  Approximately  65%-80%,  depending  on 
whose  estimate  is  used,  was  disposed  of  in  municipal  solid  waste  landfills,  all  of 
which  are  regulated  and  permitted  under  state  law.  Despite  our  Nation's  depend- 
ence on  landfills,  their  numbers  are  declining  at  a  precipitous  rate.  Since  1978, 
14,000  landfills,  or  70%  of  all  operating  sites,  have  closed.  According  to  EPA,  the 
new  Subtitle  D  Landfill  Criteria,  will  force  half  of  the  remaining  6,000  facilities  to 
close  by  1995. 

Small  rural  counties  have  been  especially  hard  hit  by  more  stringent  landfill 
rules  and  subsequent  closures.  It  is  important  to  note  that  landfills,  along  with 
roads,  sewage  treatment  plants,  and  jails,  are  a  part  of  the  basic  infrastructure  of 
our  communities.  Without  them,  economic  development  cannot  occur  and  health 
and  safety  cannot  be  guaranteed.  One  of  the  first  questions  a  businessperson  asks 
county  commissioners  when  his/her  company  is  seeking  a  new  location  is  "where 
are  the  waste  disposal  facilities,  and  how  much  do  they  cost?".  And  despite  local 
governments'  best  efforts  to  reduce  and  recycle  solid  waste,  there  is,  and  will  always 
be,  a  need  to  have  landfills  to  handle  those  wastes  that  cannot  be  recycled. 

Counties  generally  do  not  run  landfills  because  they  expect  to  make  a  profit;  in 
rural  parts  of  the  country  in  particular,  they  have  found  themselves  in  the  role  of 
landfill  owner  and  operator  since  it  often  is  not  profitable  for  the  private  sector  to 
serve  less  populated  areas.  Counties  have  also  gotten  into  the  landfill  "business"  be- 
cause owning  the  landfill  is  the  only  way  under  current  law  to  be  assured  that  out- 
of-state  waste  will  not  fill  up  the  site  prematurely,  and  use  up  the  capacity  needed 
by  local  residences  and  businesses. 

Finally,  counties  run  landfills  to  control  disposal  costs.  As  you  know,  Mr.  Chair- 
man, citizens  expect  their  counties,  cities  and  towns  to  pick  up  the  trash,  take  it  far 
enough  away  so  that  it's  not  close  to  them,  but  not  so  far  that  the  cost  of  disposal  is 
prohibitive.  Left  to  the  mercy  of  the  marketplace,  landfill  tipping  fees  have  skyrock- 
eted in  several  parts  of  this  country,  and  county  officials  know  that  for  every  addi- 
tional dollar  fees  charged  at  the  landfill,  county  costs  for  cleaning  up  the  trash  left 
in  ditches  and  illegal  dump  sites  will  similarly  rise.  So  they  have  tried  to  operate 
landfills  safely,  under  state  regulations,  while  minimizing  tipping  fees. 

The  national  criteria  established  by  Subtitle  D  will  have  an  enormous  impact,  on 
local  governments.  In  a  survey  done  by  NACo  a  few  months  ago,  we  learned  that 
literally  hundreds  of  counties  expected  to  lose  their  landfills,  leaving  them  with  few 
immediate  options  for  disposal.  Just  to  cite  a  few  examples,  in  Georgia,  only  10  out 
of  181  landfills  were  expected  to  be  in  compliance  with  the  Subtitle  P  rule  on  Octo- 
ber 9,  1993,  the  deadline  for  compliance  with  the  post-closure  portion  of  the  rule.  In 
Nevada,  about  50  of  the  80  landfills  will  close  as  a  result  of  Subtitle  D.  In  South 
Carolina,  25-30  landfills,  out  of  42,  will  close. 

For  those  counties  who  are  fortunate  enough  to  be  in  States  where  the  Environ- 
mental Regulatory  Agency  has  taken  the  initiative  to  work  with  local  governments 
to  help  them  plan  for  new  landfill  capacity  as  the  older  sites  were  phased  out,  the 
federal  regulations  have  not  affected  local  governments  to  the  same  degree.  But 
where  State  governments  have  merely  regulated  landfills  without  regard  to  future 
planning,  counties  which  rely  totally  on  their  own  limited  resources  have  had  a  dif- 
ficult time.  We  found  in  our  examination  of  the  Subtitle  D  impact  many  counties 
began  two  to  four  years  ago  to  obtain  new  landfill  sites  to  replace  facilities  that 
were  becoming  full  and/or  would  not  be  able  to  comply  with  Subtitle  D.  Siting  a 
new  landfill,  as  you  know,  Mr.  Chairman,  is  not  an  easy  or  quick  thing  to  do.  The 


1  The  National  Association  of  Counties  is  the  only  National  organization  representing  county 
government  in  the  United  States.  Through  its  membership,  urban,  suburban,  and  rural  counties 
join  together  to  build  effective,  responsive,  county  government.  The  goals  of  the  organization  are 
to:  Improve  county  government;  serve  as  the  national  spokesman  for  the  county  government;  act 
as  a  liaison  between  the  Nation's  counties  and  other  levels  of  government;  achieve  public  under- 
standing of  the  role  of  counties  in  the  Federal  system. 
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siting  requirements  under  the  rule,  in  addition  to  existing  state  limitations  on  land- 
fill locations  greatly  restrict  where  facilities  can  go.  Local  zoning  approval  must  be 
obtained,  and  citizen  opposition  to  almost  every  potential  location  can  be  relied 
upon.  In  numerous  cases  litigation  has  slowed  the  process  considerably.  And  that's 
even  before  application  is  made  for  the  state  permit.  Regulatory  and  administrative 
review  of  landfill  applications  can  take  as  long  as  five  years  in  some  states.  In  the 
Western  States,  approval  for  sites  located  on  federal  land  takes  additional  time  for 
review  by  the  Bureau  of  Land  Management. 

A  further  complication  is  introduced  when  small  counties  whose  landfills  have 
closed  try  to  join  forces  and  site  a  landfill  collectively.  Interlocal  agreements  take 
months  to  negotiate,  and  if  special  state  legislation  is  required  for  a  multi-county 
waste  district,  more  time  is  needed.  In  some  states,  the  attorney  general  must  also 
review  and  approve  these  agreements.  That  too,  can  be  time-consuming. 

For  those  counties  that  have  decided  to  close  their  landfills  and  need  to  make  al- 
ternative arrangements  for  waste  disposal,  we  found  that  they  were  having  to  nego- 
tiate contract  prices  with  private  haulers  and  landfills  which  knew  that  very  prices 
with  private  haulers  and  landfills  which  knew  that  very  little  time  was  available  to 
obtain  a  better  "deal".  In  effect,  local  governments  were  told  that  they  had  no  other 
option  than  to  pay  the  price  demanded  by  the  limited  number  of  sites  that  were 
remaining  open  after  October  9. 

For  all  of  these  reasons,  NACo  appreciates  the  efforts  of  those  members  of  con- 
gress who  responded  to  their  county  officials  and  offered  legislation  to  extend  the 
deadline  for  compliance  with  the  federal  landfill  criteria.  We  are  grateful  to  them 
because  without  their  attempts  to  make  this  issue  visible,  we  would  not  be  at  the 
point  we  are  today. 

Because  of  the  short  timetable  before  the  October  9  deadline,  we  also  sought  to 
find  a  way  to  extend  the  compliance  date  administratively.  EPA  was  willing  to 
listen  to  our  concerns  and  agreed  to  consider  a  rule  that  could  be  promulgated  rela- 
tively quickly,  in  time  for  local  governments  to  decide  whether  or  not  they  should 
close  their  landfills.  EPA  determined  that  they  had  the  authority  to  propose  a  rule 
to  extend  the  date,  and  worked  with  us  and  other  interested  parties  to  negotiate  the 
provisions. 

The  rule  that  has  been  proposed  and  published  in  the  Federal  Register  is  one  that 
we  believe  will  provide  some  relief  to  those  counties  in  the  most  need  of  additional 
time.  The  proposal  grants  an  additional  six  months  to  comply  with  the  first  phase  of 
Subtitle  D  to  landfills  which  accept  100  tons  or  less  of  municipal  solid  waste  per 
day.  This  will  give  small  counties  time  to  complete  their  construction  of  new  facili- 
ties, or  if  they  are  in  the  permit  application  stage,  to  urge  their  state  regulatory 
agencies  to  expedite  the  approval  process.  If  the  counties  are  planning  to  close  their 
existing  landfills  rather  than  upgrade  them  to  subtitle  D  standards,  the  extension 
gives  them  additional  time  to  negotiate  contracts  with  other  landfills  or  waste  haul- 
Just  as  importantly,  the  proposal  extends  for  one  year  the  date  by  which  landfill 
owners  must  provide  evidence  of  financial  assurance  for  closure,  30-year  post-closure 
care,  and  corrective  action.  Under  the  rule  as  initially  promulgated,  a  landfill, 
whether  it  was  owned  by  a  private  party  or  by  a  local  government,  was  required  to 
obtain  by  April  9,  1994,  adequate  insurance,  a  letter  of  credit,  or  other  mechanism 
to  carry  out  those  closure  and  post-closure  activities.  The  theory  behind  the  finan- 
cial assurance  provision  apparently  was  that  EPA  wanted  to  be  sure  that  the  funds 
were  set  aside  even  if  the  landfill  owner  was  no  longer  solvent.  Our  view  is  that 
county  governments  seldom  file  for  bankruptcy,  and  as  far  as  we  know,  have  no 
plans  to  pick  up  and  leave  their  States.  So,  the  rationale  for  the  financial  assurance 
rule  has  always  been  weak,  in  our  opinion,  with  regard  to  publicly-owned  landfills. 
While  we  were  not  successful  in  our  argument  to  exempt  local  government  land- 
fills from  the  financial  assurance  requirements,  EPA  did  agree  to  develop  a  finan- 
cial test  for  local  governments,  by  which  they  could  show  that  they  were  capable 
raising  the  funds  if  necessary.  That  test  was  supposed  to  have  been  ready  early  next 
year,  but  due  to  objections  by  the  Office  of  Management  and  Budget,  it  appears  that 
the  test  will  be  delayed.  Therefore  it  is  very  important  to  us  that  the  Deadline  for 
Demonstrating  Financial  Assurance  also  be  delayed,  and  we  are  pleased  that  the 
EPA  proposal  includes  such  a  delay. 

We  also  support  the  provision  in  the  proposed  rule  which  allows  extra  time  to 
complete  the  capping  and  cover  of  a  landfill  which  intends  to  close  before  October  9, 
1993.  Construction  of  a  cover  in  states  where  snow  and  frozen  ground  limit  the  abili- 
ty to  work  out-of-doors  during  the  fall  and  winter  would  be  extremely  difficult.  The 
proposed  rule  provides  that  the  cover  installation  be  completed  by  October  9,  1994,  a 
more  realistic  date. 
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Lastly,  we  agree  that  special  treatment  is  appropriate  for  remote  landfills  in  arid 
areas  of  the  country  that  receive  extremely  small  amounts  of  waste.  EPA  recognized 
in  the  initial  rule  that  such  landfills  are  unlikely  to  be  a  threat  to  groundwater  sup- 
plies, and  exempted  them  from  the  groundwater  monitoring  requirements.  As  you 
know,  Mr.  Chairman,  that  exemption  was  challenged  in  court  and  subsequently  va- 
cated. The  proposed  rule  now  incorporates  such  landfills  but  allows  them  two  addi- 
tional years  to  come  into  compliance.  We  support  this  extension  but  believe  that 
there  is  still  adequate  justification  for  EPA's  original  treatment  of  extremely  small 
landfills  in  arid  possibility  of  amending  the  statute  to  clearly  allow  EPA  the  discre- 
tion to  exempt  such  landfills  from  groundwater  monitoring.  In  that  regard,  we 
strongly  support  Section  4  of  S.  1209  which  grants  EPA  the  authority  that  they 
need. 

Mr.  Chairman,  NACo  is  generally  satisfied  with  the  proposed  EPA  rule  and  ap- 
preciates the  agency's  efforts  to  work  with  us  and  other  local  government  organiza- 
tions. We  think  that  the  proposed  rule,  if  adopted,  will  assist  those  counties  that 
have  been  trying  in  good  faith  to  comply  with  the  landfill  requirements  but  simply 
need  additional  time  to  work  through  the  problems  and  issues  that  we  cited.  Thank 
you  for  allowing  us  to  express  our  views  to  you  today. 


August  27,  1993 

Senator  Frank  R.  Lautenberg,  Chairman 

Subcommittee  on  Superfund,  Recycling,  and  Solid  Waste  Management 

Committee  on  Environment  and  Public  Works 

United  States  Senate 

456  Dirksen  Senate  Office  Building 

Washington,  D.C.  20510-6175 

Dear  Senator  Lautenberg: 

On  behalf  of  Mr.  John  Torbert,  who  testified  before  your  Subcommittee  on  July 
29,  1993,  the  National  Association  of  Counties  (NACo)  is  pleased  to  respond  to  Sena- 
tor Barbara  Boxer's  question  from  the  hearing  regarding  EPA's  proposal  to  extend 
the  municipal  landfill  criteria  compliance  deadline.  Senator  Boxer  inquired  whether 
extending  the  deadline  established  under  Congressional  goals  of  nine  years  ago 
would  merely  postpone  the  day  of  reckoning  for  closing  municipal  landfills. 

We  would  begin  an  answer  to  the  question  by  bringing  to  the  Senator's  attention 
the  fact  that,  despite  passage  of  Subtitle  D  of  the  Resource,  Conservation  and  Recov- 
ery Act  in  1984,  EPA  did  not  issue  final  regulations  for  minimum  federal  landfill 
criteria  until  October  9,  1991.  It  is  perplexing  to  us  that  local  governments,  with 
responsibility  for  implementing  costly,  complex  and  burdensome  requirements  have 
been  roundly  criticized  for  failing  to  move  quickly  to  carry  out  Congress'  directives, 
while  the  EPA,  with  no  municipal  solid  waste  implementation  responsibility,  was 
allowed  to  take  seven  years  to  draft  and  promulgate  rules. 

More  importantly,  it  is  necessary  to  understand  that  local  landfills  are  permitted 
and  regulated  under  state,  rather  than  federal,  statutes  and  rules.  Unless  advised 
by  the  state  environmental  agency,  local  governments  do  not  tend  to  be  aware  of 
Federal  Register  notices  regarding  proposed  changes  in  rules.  Many  states  did  not 
begin  to  revise  their  permitting  requirements  until  just  recently,  some  because  they 
were  uncertain  as  to  what  EPA's  final  criteria  would  be.  States  that  tried  to 
"second-guess"  what  the  Criteria  would  contain,  like  California  which  adopted  new 
rules  years  ago,  found  that  early  action  was  counter-productive  because  EPA  did  not 
automatically  accept  the  state  requirements  as  sufficient. 

Further,  local  governments  do  not  have  the  legal  authority  or  practical  ability  to 
force  state  legislatures  or  state  environmental  agencies  to  act  in  response  to  EPA 
regulations,  whether  proposed  in  1988  or  finally  promulgated  in  1991.  State  legisla- 
tures, as  you  know,  make  their  environmental  decisions  based  upon  a  variety  of  fac- 
tors, only  one  of  which  is  the  needs  of  local  governments. 

In  the  absence  of  aggressive  action  by  state  governments  to  bring  state  permitting 
requirements  in  line  with  federal  law,  local  governments  should  not  have  been  ex- 
pected to  commit  scarce  public  dollars  far  in  advance  of  final  promulgation  of  feder- 
al rules.  It  would  have  been  clearly  inappropriate  for  a  local  official  to  have  closed 
an  existing  landfill  with  several  more  years  of  capacity  remaining  and  showing  no 
signs  of  contamination,  in  order  to  construct  an  expensive  state-of-the-art  facility 
based  on  an  anticipated  federal  regulation,  which  might  or  might  not  be  scaled  back 
significantly  by  the  time  it  was  finally  promulgated. 

Once  the  rules  were  finalized,  counties  and  cities  were  granted  only  two  years  to 
comply  with  the  Criteria.  Such  a  timetable  was  unrealistic  from  the  beginning.  For 
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example,  in  Georgia,  the  state  landfill  permitting  process  alone  typically  takes  18 
months  to  2  years  to  complete  from  the  date  of  original  application.  In  Indiana  the 
time  for  permit  review  ranges  from  2-4  years,  not  including  the  time  for  land  acqui- 
sition, arranging  for  financing,  and  construction.  In  addition,  typically  three  out  of 
four  landfill  permits  are  held  up  on  appeal  by  landowners  who  perceive  that  their 
property  will  be  negatively  impacted  by  the  proposed  facilities. 

The  two-year  compliance  window  has  proven  to  be  unreasonable  and  inadequate. 
Rather  than  allowing  a  well  planned  response  to  the  Criteria,  it  has  resulted  in  eco- 
nomic hardships  on  local  governments  and  created  a  state  of  crisis  management.  De- 
spite the  difficulties,  counties  are  proceeding  to  close  landfills,  site  new  facilities, 
and  arrange  for  alternative  disposal  options  where  local  facilities  are  not  available. 
We  fully  expect  that  most  counties  across  this  country  will  be  in  compliance  with 
the  Subtitle  D  criteria  if  the  proposed  six-month  extension  is  granted  by  EPA. 

As  elected  officials,  county  commissioners  and  supervisors  must  respond  to  the 
public  demand  and  expectation  that  groundwater  resources  be  protected.  It  is  in 
their  interests  to  protect  property  values,  the  community's  economic  stability,  and 
the  local  government's  liability.  County  officials  are  well  aware  of  the  costs  of  miti- 
gating unsafe  landfill  practices  and  the  local  government's  liability.  County  officials 
are  well  aware  of  the  costs  of  mitigating  unsafe  landfill  practices  and  know  that  the 
prudent  course  of  action  is  to  act  preventively. 

NACo  and  its  member  counties  are  on  record  in  support  of  Subtitle  D  and  the 
accompanying  landfill  criteria.  They  have  given  local  governments  the  legal  basis 
necessary  to  impose  fees  and  taxes  for  new  construction  and  to  close  landfills  where 
necessary  over  citizen  objection.  They  have  promoted  the  regulatory  environment 
needed  to  invest  public  funds  with  some  degree  of  certainty.  Counties  have  only 
asked  that  the  time  frame  for  compliance  be  reasonable,  that  they  not  be  forced  to 
expend  funds  needlessly  or  at  great  risk,  that  local  interests  be  respected,  and  that 
their  needs  and  limitations  be  recognized  as  they  work  to  accomplish  the  task. 

We  hope  that  we  have  been  able  to  respond  to  Senator  Boxer's  question  adequate- 
ly. Please  feel  free  to  call  me  at  (202)  942-4269  if  we  can  be  of  further  assistance. 
Very  truly  yours, 

Diane  S.  Shea 

Associate  Legislative  Director 


TESTIMONY  OF  DAN  EDEN,  DIRECTOR,  WASTE  MANAGEMENT  POLICY  DI- 
VISION, TEXAS  WATER  COMMISSION  ON  BEHALF  OF  ASSOCIATION  OF 
STATE  AND  TERRITORIAL  SOLID  WASTE  MANAGEMENT  OFFICIALS 

Good  Morning,  I  am  Dan  Eden,  and  I  am  Director  of  the  Waste  Management  & 
Policy  Division  at  the  Texas  Water  Commission.  However,  I  am  here  today  repre- 
senting the  Association  of  State  and  Territorial  Solid  Waste  Management  Officials, 
or  ASTSWMO.  I  am  the  Vice  President  of  ASTSWMO,  and  I  am  here  to  present 
what  I  believe  to  be  a  cross  section  of  State  waste  program  managers'  views,  al- 
though I'm  sure  you  realize  that  no  one  can  presume  to  speak  for  every  State  on  the 
subject  of  municipal  solid  waste  landfill  regulation.  States  are  too  diverse  in  both 
their  Municipal  Solid  Waste  (MSW)  landfill  situations  and  needs  to  have  a  single 
approach  to  landfill  regulation,  and  I  believe  that  underscores  a  central  theme  I 
hope  to  convey  here  today — that  States  must  have  the  ability  to  make  choices,  and 
manage  in  differing  ways  in  accordance  with  straight-forward  national  performance 
standards  if  we  are  to  reach  the  common  goals  set  by  the  Congress  in  the  Resource 
Conservation  and  Recovery  Act  (RCRA)  as  amended. 

ASTSWMO  is  a  non-profit  association  which  represents  the  collective  interests  of 
waste  program  directors  of  the  nation's  States  and  Territories.  Besides  the  State 
solid  waste  program  managers,  ASTSWMO's  membership  also  includes  the  State 
regulatory  program  managers  for  solid  waste,  hazardous  waste,  site  remediation  and 
cleanup,  underground  storage  tanks,  and  waste  minimization  and  recycling  pro- 
grams. Our  membership  is  drawn  exclusively  from  State  employees  who  deal  daily 
with  the  many  management  and  resource  implications  of  the  State  waste  manage- 
ment programs  they  direct.  Working  closely  with  the  U.S.  Environmental  Protec- 
tion Agency  (U.S.  EPA),  we  share  the  objectives  of  the  Congress  and  the  public  in 
providing  for  safe  and  effective  waste  management.  ASTSWMO's  members  have  a 
fundamental  interest  in  all  federal  proposals  regarding  management  of  MSW,  as  the 
regulation  and  planning  for  MSW  is  a  State  responsibility.  We  thank  the  Committee 
for  addressing  this  important  feature  of  RCRA  and  for  inviting  our  testimony. 

By  way  of  background,  I  should  note  that,  although  our  Association's  members 
fully  support  the  legislative  mandate  of  RCRA,  and  are  eager  to  get  on  with  imple- 
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mentation  of  that  mandate,  we  have  been  critical  of  a  number  of  elements  of  the 
final  landfill  rule  published  by  EPA  on  October  9,  1991.  For  example,  we  still  find 
the  ground  water  monitoring  sequence  for  corrective  action  to  be  awkward  and  diffi- 
cult to  implement.  Relevant  to  today's  hearing,  we  believe  the  rule  has  made  the 
determination  of  a  State's  permit  program  adequacy  unnecessarily  difficult  and,  in 
part,  has  brought  us  to  the  table  today  to  discuss  the  possible  extension  of  the  cur- 
rent effective  dates  for  that  rule. 

Section  4005(c)(1)(B)  of  RCRA,  added  in  1984,  simply  requires  that,  "each  State 
shall  adopt  and  implement  a  permit  program  or  other  system  of  prior  approval  and 
conditions,  to  assure  that  each  solid  waste  management  facility  within  such  State 
which  may  receive  hazardous  household  waste  or  hazardous  waste  due  to  the  provi- 
sion of  section  3001(d)  for  small  quantity  generators  (otherwise  not  subject  to  the 
requirement  for  a  permit  under  section  3005)  will  comply  with  the  criteria  revised 
under  section  4004(a)."  However,  in  attempting  to  develop  an  implementing  rule 
(the  State  and  Tribal  Implementation  Rule,  or  STIR),  which  would  have  established 
the  procedures  for  determining  State  permit  program  adequacy,  EPA  drafted  what 
we  considered  to  be  inappropriately  detailed  and  inflexible  requirements  for  State 
programs  which  overemphasized  identity  in  form  rather  than  in  consistency  of  re- 
sults. The  real  problem  with  the  STIR  is  that  it  was  never  promulgated,  leaving 
EPA  Regions  and  States  to  muddle  through,  using  only  a  draft  manuscript  of  the 
rule.  Because  EPA  Headquarters  had  delegated  approval  authority  to  Regions  by  an 
unconditional  four-paragraph  authority,  the  State  permit  program  approval  process 
seems  to  have  been  handled  unevenly  across  the  country,  with  Regions  hampered  by 
lack  of  appropriate  guidance  and  few  personnel  resources  dedicated  to  this  impor- 
tant and  time-constrained  task.  I  should  add  that  several  months  ago,  ASTSWMO 
came  to  the  conclusion  that  it  was  too  late  in  the  current  approval  process  to  pub- 
lish a  final  STIR  which  could  have  a  constructive  effect,  and  recommended  that 
EPA  provide  improved  guidance  to  the  Regions  instead.  We  will  eventually  need  a 
final  STIR  to  continue  the  program  activities,  but  a  final  rule  has  become  somewhat 
irrelevant  to  the  ongoing  approval  process. 

Regardless  of  how  we  have  collectively  reached  this  point  of  frustration,  where 
only  a  handful  of  States  have  received  approval  of  the  adequacy  of  their  permit  pro- 
grams, State  regulators  find  themselves  far  behind  the  power  curve  in  meeting  fed- 
eral requirements.  However,  States  have  worked  hard  over  the  nearly  two  years 
since  the  publication  of  the  landfill  criteria  rule  to  establish  State  statutory  and  reg- 
ulatory systems  to  incorporate  the  new  design,  location,  and  other  requirements  of 
the  federal  rule.  States  have  also  based  the  effective  dates  of  their  laws  and  rules  to 
dovetail  with  the  federal  effective  dates  which  begin  with  the  October  9,  1993  imple- 
mentation requirements.  For  that  reason,  our  Association  felt  last  year  that  the  fed- 
eral rule  dates  should  not  be  extended,  because  to  do  so  would  leave  those  State 
programs  unsupported  by  a  nationally-consistent,  and  even-handed  bottom  line  of 
consistent  standards.  States  would  be  isolated  and  exposed  to  charges  of  unfair  and 
unnecessary  stringency  by  their  regulated  communities,  and  pressured  to  retreat  to 
the  federal  effective  dates. 

However,  by  early  1993  we  were  convinced  that  the  pressures  for  delay,  resulting 
from  the  difficulties  municipalities  were  having  in  putting  adequate  facilities  into 
place,  were  so  significant  that  we  should  reconsider  our  opposition  to  any  extension 
and  look  at  alternatives  if  delay  was  mandated.  In  late  April  1993  we  wrote  to  the 
Director  of  EPA's  Office  of  Solid  Waste  (OSW)  expressing  our  concerns.  While  we 
did  not  recommend  a  delay,  we  did  suggest  that  "if  the  effective  date  of  the  rule  is 
to  be  extended,  then  that  action  should  be  taken  only  in  cases  where  the  State  has 
submitted  an  application  for  adequacy  determination  prior  to  October  9,  1993,  and 
the  extension  should  not  exceed  six  additional  months  beyond  the  original  effective 
date  of  October  9,  1993." 

We  discussed  this  recommendation  in  more  detail  with  OSW  staff,  and  we  partici- 
pated in  a  number  of  stakeholder  meetings  held  by  OSW  to  explore  options.  Al- 
though we  did  not  have  access  to  EPA's  actual  proposed  rule  to  extend  the  imple- 
mentation date  until  last  Friday,  we  asked  our  Board  of  Directors  to  review  the 
basic  points  contained  in  EPA's  published  Fact  Sheet  of  June  1993  on  Solid  Waste 
Landfills,  and  I  would  like  to  share  our  reactions  to  the  major  elements  of  the  rule 
as  they  were  described  in  that  fact  sheet. 

First,  let  me  say  that  we  are  absolutely  convinced  that  there  should  be  no  exten- 
sion beyond  the  six-month  period  suggested.  That  view  underlies  all  our  other  reac- 
tions. This  rule,  based  on  1984  statutory  requirements,  was  proposed  in  1988,  and 
finalized  in  1991.  We  acknowledge  the  difficulty  and  expense  of  implementation  for 
many  municipalities,  but  the  federal  law  and  regulation  have  to  take  effect  in  a  rea- 
sonable timeframe  or  the  legitimacy  of  the  protective  provisions  comes  into  ques- 
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tion.  If  the  law  was  wrong  it  should  be  revised,  not  extended  indefinitely.  Again,  I 
call  your  attention  to  the  very  difficult  position  in  which  this  places  States  which 
have,  in  good  faith,  adopted  their  own  rigorous  requirements  based  on  the  1984  stat- 
ute. I  must  add  that  some  of  my  State  colleagues  still  believe  we  should  adhere  to 
the  original  effective  date  of  October  9,  1993. 

We  have  discussed  the  matter  of  extending  the  financial  responsibility  require- 
ments for  an  additional  year,  and  reluctantly  agree  with  extension  because  it  would 
be  unfair  to  demand  implementation  in  the  absence  of  the  financial  test  rule  for 
local  governments.  Given  our  own  experience  with  the  STIR,  we  have  a  great  deal 
of  empathy  for  local  governments  being  asked  to  begin  implementation  without 
knowing  the  conditions.  Neither  do  we  believe  that  facilities  on  the  Superfund  Na- 
tional Priority  List  should  be  included  in  the  extension.  We  were  among  the  first  to 
suggest  that  any  extension  should  only  be  provided  in  States  which  had  begun  the 
program  adequacy  process,  and  we  still  adhere  to  that  position. 

But  I  must  tell  you  that  we  take  issue  with  EPA's  decision,  however  well  intend- 
ed, to  create  two  parallel  regulatory  tracks  for  facilities  that  accept  over  and  under 
100  tons  of  waste  per  day.  Even  recognizing  the  desire  to  provide  relief  for  small 
facilities,  we  find  the  100-ton-per-day  landfill  to  be  far  beyond  what  we  would  ever 
consider  so  small  as  to  be  inconsequential  in  the  regulatory  fabric  of  our  States.  Our 
basic  objection  is  that  we  are  being  asked  to  operate  two  parallel  regulatory 
schemes  for  a  period  of  only  six  months.  From  the  perspective  of  the  program  man- 
agers who  must  find  ways  to  implement  a  two-tiered  federal  regulatory  approach  in 
addition  to  our  own  newly  adopted  rules  paralleling  40  CFR  258,  we  can  only  advise 
you  that  we  see  considerable  difficulty  in  efficient  regulatory  implementation  by  the 
States.  In  our  view,  if  there  is  to  be  a  six-month  extension,  it  should  apply  to  all 
facilities,  or  to  none.  We  think  this  attempt  at  bifurcation  will  be  confusing  for  the 
regulated  community,  create  considerable  dispute  over  what  can  and  cannot  be 
properly  measured  at  a  given  landfill,  and  may  divert  us  from  some  of  the  more 
important  elements  of  implementing  Part  258. 

It  is  also  our  understanding  that  the  proposed  rule  will  address  the  special  prob- 
lems generated  by  the  landfill  rule  in  requiring  final  landfill  cover  to  be  completed 
in  the  winter  months.  We  are  prepared  to  support  a  reasonable  extension  of  this 
internal  timeframe  if  it  is  proposed. 

Finally,  I  also  want  to  raise  another  related  issue  in  this  proposed  rule-making  as 
it  regards  the  necessity  to  revise  the  landfill  regulations  vacated  by  court  decision 
(Sierra  Club  v.  EPA,  CA  DC,  No.  92-1003,  5/7/93)  regarding  formerly  exempt  small 
landfills  in  arid  and  remote  regions  of  the  country.  Our  Association  has  studied  al- 
ternatives to  the  full  regime  of  ground  water  monitoring  required  at  regulated  fa- 
cilities by  the  present  rule,  and  has  developed  a  proposal  for  EPA  consideration 
which  will  focus  first  on  the  detection  of  leachate  in  such  small  facilities,  and  re- 
quire analysis  for  contamination  only  when  such  leachate  is  detected.  We  believe 
this  would  meet  the  statutory  requirements  of  the  current  law,  but  also  satisfy  the 
need  for  protection  against  leakage  to  ground  water  from  these  facilities.  It  is  our 
intention  to  propose  these  alternative  procedures  to  EPA  as  docket  comments  as  our 
preferred  solution  to  the  situation.  Also,  we  would  not  object  to  a  two-year  extension 
of  the  ground  water  monitoring  requirements  at  these  small  facilities  given  the  cir- 
cumstances. 

That  concludes  my  prepared  testimony.  On  behalf  of  the  Association,  I  thank  you 
for  the  opportunity  to  appear  before  you  and  provide  our  views  concerning  this 
aspect  of  solid  waste  management.  I  would  be  glad  to  respond  to  your  questions,  or 
to  elaborate  on  any  of  the  points  I  have  raised,  either  from  the  perspective  of  an 
officer  of  a  national  association,  or  from  my  individual  perspective  as  a  representa- 
tive of  my  own  State  waste  management  program. 


August  27,  1993 

The  Honorable  Frank  R.  Lautenber,  Chairman 

Subcommittee  on  Superfund,  Recycling 

and  Solid  Waste  Management 

Senate  Environment  and  Public  Works  Committee 

Washington,  D.C.  20510-6175 

Dear  Mr.  Chairman: 

In  response  to  your  letter  of  August  4,  1993,  the  Association  of  State  and  Territorial 

Solid  Waste  Management  Officials  (ASTSWMO)  submitting  our  response  to  Senator 

Boxer's  questions  for  the  record: 
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Will  the  extensions  proposed  by  EPA,  and  my  colleagues,  facilitate  the  ultimate 
compliance  with  the  goals  Congress  laid  out  9  years  ago?  Will  we  be  discussing 
the  same  concerns  a  year  from  now? 
ASTSWMO  believes  that  the  six-month  extension  proposed  by  EPA  for  the  overall 
40  CFR  258  requirements  will  facilitate  the  ultimate  compliance  of  the  goals  Con- 
gress laid  out  9  years  ago,  as  long  as  it  remains  a  one-time,  six-month  delay  of  the 
effective  date  and  is  not  further  extended.  After  the  six-month  time  period  has  ex- 
pired, we  believe  that  it  will  be  time  to,  as  the  questions  were  framed,  meet  the 
"day  of  reckoning"  on  April  9,  1994  and  move  forward  with  full  implementation  of 
the  municipal  solid  waste  landfill  criteria. 

The  value  of  a  six-month  extension  in  facilitating  compliance  is  the  conditioning  of 
its  effectiveness  in  a  State  that  has  applied  for  its  Part  258  municipal  solid  waste 
landfill  permit  program  adequacy  determination  (also  known  as  State  program  ap- 
proval) prior  to  October  9,  1993.  ASTSWMO  supports  the  limitation  to  a  facility  lo- 
cated in  a  State  having  submitted  an  application  as  a  very  critical  linkage  with  en- 
vironmental progress.  In  fact,  ASTSWMO  mad  such  a  recommendation,  if  a  delay 
were  to  be  proposed,  to  USEPA's  Office  of  Solid  Waste  as  early  as  April  28,  1993. 
We  believe  that  the  current  difficulties  in  municipal  efforts  to  open  or  expand  facili- 
ties, and  the  slow  pace  of  USEPA  State  permit  program  application  approvals,  justi- 
fy the  additional  six-months. 

In  recent  discussion  with  our  members  and  with  EPA,  it  appears  that  most  if  not  all 
of  these  State  permit  programs  will  be  approved  by  April  9,  1994.  Once  such  a 
permit  program  is  determined  to  be  adequate  by  EPA,  the  State  is  then  able  to  take 
advantage  of  the  flexibility  within  Part  258  to  tailor  State  requirements  to  the  geo- 
logical, hydrogeological,  climactic,  etc.,  conditions  of  the  State  and  its  communities. 
We  believe  that  this  flexibility  will  in  turn  have  a  positive  effect  on  the  ability  of 
communities  to  come  into  compliance  with  Part  258  without  incurring  unnecessary 
costs.  To  delay  the  effective  date  of  the  EPA  criteria  past  six-months  will,  in 
ASTSWMO's  view,  undermine  the  progress  of  the  State  adequacy  determination 
process,  as  well  as  the  good  faith  efforts  of  the  many  communities  who  have  taken 
actions  to  come  into  compliance  but  will  not  be  able  to  do  so  by  October  9,  1993.  Any 
further  extension  of  part  258  will  only  reward  those  who  seek  to  indefinitely  post- 
pone the  eventual  "day  of  reckoning",  and  we  will  be  hearing  the  concerns  that  we 
are  today  at  the  same  time  next  year. 

While  we  are  firm  in  our  opposition  to  extending  the  overall  criteria  past  six- 
months,  there  are  discrete  components  of  Part  258  for  which  longer  extensions  for 
compliance  are  proposed,  and  we  believe  there  are  valid  reasons  to  justify  the  addi- 
tional time  in  these  particular  cases.  We  support  the  extension  to  October  9,  1994  to 
complete  final  cover  installation,  as  a  practical  alternative  to  the  current  rule's  re- 
quirement for  final  cover  to  be  completed  during  winter  weather  which  may  imped- 
ed compliance  in  many  parts  of  the  country.  Individual  decisions  regarding  applica- 
tion to  a  specific  landfill  are  best  left  to  individual  approved  States. 
ASTSWMO  also  supports  the  extension  to  October  9,  1995  for  the  ground  water 
monitoring  requirements  for  landfills  that  meet  the  small  landfill  exemption  crite- 
ria in  §  258.1(f),  an  exemption  just  overturned  by  the  U.S.  Court  of  Appeals  in  a 
May  7,  1993  decision.  In  our  August  27,  1993  docket  comments  on  the  Part  258  ex- 
tension, ASTSWMO  has  submitted  a  preliminary  report  and  recommendations  re- 
garding alternative  ground  water  monitoring  programs  for  these  landfills,  and  we 
will  continue  our  work  to  develop  alternative  approaches  that  will  meet  the  per- 
formance standards  of  40  CFR  258  and  Section  4010(c)  of  RCRA. 
Finally,  we  support  the  extension  to  April  9,  1995  of  the  financial  assurance  require- 
ments, in  light  of  the  difficulties  that  have  been  encountered  with  the  promulgation 
of  this  rule  in  a  timely  manner.  However,  we  recommend  that  the  Administration 
set  an  internal  deadline  to  propose  the  financial  assurance  local  government  and 
corporate  tests  for  public  review  and  comment,  in  order  to  allow  the  final  rules  to 
be  promulgated  in  time  for  the  regulated  community  to  conform  to  these  require- 
ments and  gain  any  approvals  well  before  the  new  effective  date  of  April  9,  1995.  If 
EPA  is  unable  to  produce  a  final  rule  with  a  reasonable  time  for  the  regulated  com- 
munity to  come  into  compliance,  we  will  be  going  through  this  same  argument  over 
an  extension  come  April  9,  1995. 
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We  appreciate  the  opportunity  that  these  questions  provided  to  further  comment  on 
the  implications  of  extending  EPA's  Part  258  Solid  Waste  Disposal  Facility  Criteria. 

Sincerely, 

Daniel  J.  Eden  (TX) 

Vice  President,  ASTSWMO 


Statement  by  Christopher  L.  White,  President  and  Chief  Executive  Officer, 
Mid-American  Waste  Systems,  Inc. 

Mr.  Chairman,  members  of  the  Subcommittee,  my  name  is  Christopher  White  and 
I  am  Chief  Executive  Officer  and  President  of  Mid-American  Waste  Systems,  Inc.  I 
am  here  representing  the  Institute  of  Solid  Waste  Disposal  (ISWD),  an  Institute  of 
the  National  Solid  Wastes  Management  Association  (NSWMA).  NSWMA  is  a  trade 
association  representing  approximately  2500  private  waste  management  firms  and 
the  ISWD  serves  as  a  forum  for  issues  specific  to  municipal  solid  waste  landfills. 
Members  of  the  ISWD  own  and  operate  most  of  the  largest  and  environmentally 
protective  landfills  in  this  country  and  the  capacity  of  these  facilities  represents  ap- 
proximately half  of  this  country's  remaining  capacity.  We  welcome  the  opportunity 
to  come  before  this  panel  to  share  our  views  on  any  extensions  to  the  effective  date 
of  the  Subtitle  D  criteria  (40  CFR  258). 

The  ISWD  believes  that  an  extension  to  Subtitle  D's  effective  date  of  October  9, 
1993  is  not  needed  because: 

•  Sufficient  time  to  implement  the  criteria  has  already  been  afforded  affected 
owners  and  operators  of  municipal  solid  waste  landfills; 

•  Regulatory  flexibility  already  incorporated  into  the  criteria  allow  approved 
states  to  significantly  reduce  the  regulatory  compliance  burdens  and  costs  asso- 
ciated with  the  rule;  and 

•  Degradation  of  the  environment,  specifically  groundwater  resources,  will  occur 
through  the  continued  disposal  of  wastes  at  substandard  landfills. 

In  1984,  Congress  made  significant  modifications  to  Subtitle  D  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA)  through  the  Hazardous  and  Solid  Waste 
Amendments  (HSWA).  Since  the  spring  of  1985,  the  U.S.  Environmental  Protection 
Agency  (EPA)  has  hosted  or  participated  in  a  series  of  public  meetings,  workshop, 
etc.  involving  the  public  and  private  sector  to  encourage  participation  in  making 
process.  After  more  than  four  years  of  development,  the  Subtitle  D  rules  were  pro- 
posed on  August  30,  1988.  The  Subtitle  D  criteria  were  finally  promulgated  on  Octo- 
ber 9,  1991  after  careful  consideration  of  public  comments. 

Although  Subtitle  D  was  promulgated  on  October  9,  1991,  the  effective  date  of  the 
criteria  was  delayed  until  October  9,  1993,  two  years  later.  This  two  year  delay  ex- 
ceeds by  six  months  the  statutory  deadline  established  by  Congress  in  HSWA.  Addi- 
tionally, not  all  of  the  requirements  will  become  effective  on  October  9,  1993.  Finan- 
cial assurance  is  scheduled  to  become  effective  on  April  9,  1994  (six  months  later), 
and  groundwater  monitoring  and  corrective  action  are  phased  in  over  a  two-year 
period  starting  on  October  9,  1994  and  ending  on  October  9,  1996  (three  years  later). 

The  regulated  community  has  known  about  changes  to  the  Subtitle  D  standards 
for  almost  10  years  and  had  two  years  to  initiate  their  compliance  strategy  and 
adjust  programs  to  meet  the  Subtitle  D  criteria.  Every  responsible  affected  landfill 
owner  or  operator  has  known  about  ad  had  sufficient  time  to  prepare  for  the  imple- 
mentation of  the  Subtitle  D  criteria. 

The  Subtitle  D  criteria  as  promulgated  by  the  EPA  also  contain  many  flexible  re- 
quirements that  can  lessen  the  regulatory  burden  on  landfill  owners/operators  in 
approved  states.  Regulatory  flexibility  is  incorporated  into  all  aspects  of  the  Subtitle 
D  criteria  from  the  location  standards  to  the  financial  assurance  requirements.  Ex- 
amples of  the  regulatory  flexibility  afforded  approved  states  include: 

•  Allowing  demonstrations  of  no  adverse  environmental  impact  in  sensitive  areas 
such  as  wetlands,  seismic  impact  zones  ad  unstable  areas; 

•  Allowing  alternative  liner  designs  (i.e.,  other  than  the  composite  liner); 

•  Reducing  the  number  of  constituents  and  frequency  of  sampling  in  the  ground- 
water monitoring  program;  and 

•  Allowing  state-ar.  ^;oved  financial  assurance  mechanisms. 

Table  1  H-1"  .«j  flexibilities  incorporated  into  the  Subtitle  D  criteria.  States  that 
have  al  ~~_  ~ec~'ved  approval,  such  as  Idaho,  Oregon,  and  Kentucky,  have  taken 
advantage  oi"  .Lie  flexibility. 
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Additionally,  many  of  the  requirements  in  Subtitle  D  have  been  in  existence  since 
1979  and  therefore  any  existing  facility  should  alreadymeet  these  standards.  For  ex- 
ample, the  location  standards  for  airports  and  floodplains,  the  operational  criteria 
for  disease  vectors,  explosives  gases,  air  criteria,  access  control,  and  surface  water 
control,  and  the  protection  of  groundwater  exist  in  40  CFR  257  and  apply  to  any 
non-hazardous  waste  landfill  unit  operated  after  1979.  Table  2  lists  the  applicability 
and  effective  dates  of  the  various  sections  of  the  Subtitle  D  criteria. 

For  an  existing  municipal  solid  waste  landfill  unit,  the  only  upgrading  required 
on  October  9,  1993  would  be  the  following: 

•  Demonstration  of  structural  integrity  of  engineering  components  if  the  facility 
is  located  in  an  unstable  area; 

•  Demonstration  that  the  landfill  has  a  plan  to  exclude  the  acceptance  of  regulat- 
ed hazardous  waste  (i.e.,  RCRA  Subtitle  C  waste); 

•  Application  of  daily  cover; 

•  Control  of  surface  water  run-on  and  runoff  at  the  site; 

•  Exclusion  of  liquids  from  disposal  at  the  facility;  and 

•  Maintenance  of  records. 

The  other  Subtitle  D  criteria  are  not  effective  until  closure  or  are  phased  in  over 
the  next  three  years.  Upgrading  of  an  existing  municipal  solid  waste  landfill  unit  to 
meet  the  added  burden  of  Subtitle  D  on  October  9,  1993  is  not  significant  even  for 
small  facilities. 

Also,  any  extension  to  the  effective  date  of  Subtitle  D  may  result  in  continued 
environmental  degradation  at  sites  which  are  improperly  operated  and  designed. 
Based  on  lessons  learned  from  the  Superfund  program,  the  cost  of  environmental 
protection  is  small  compared  to  the  cost  of  environmental  cleanup.  Since  its  incep- 
tion 12  years  ago,  Superfund  has  spent  more  than  $13  billion  in  public  funds  and 
cleaned-up  only  60-odd  sites.  This  spending  trend  is  projected  to  eventually  reach 
$700  billion  with  4,000  sites  listed.  If  the  Department  of  Defense  sites  are  added,  the 
costs  will  rise  above  $1  trillion. 

Lastly,  many  municipal  solid  waste  landfill  owners/operators,  both  public  and  pri- 
vate, acted  in  good  faith  and  upgraded  their  facilities  in  anticipation  of  the  October 
9,  1993  effective  date  of  the  Subtitle  D  criteria.  Millions  of  dollars  have  been  bor- 
rowed or  invested  based  on  the  scheduled  implementation  of  Subtitle  D.  These  land- 
fills would  have  to  compete  at  a  disadvantage  in  a  market  with  low  cost,  non-com- 
plying facilities  until  all  facilities  are  mandated  to  comply  with  the  new  require- 
ments. Without  being  able  to  remain  competitive,  these  landfills  may  not  be  able  to 
repay  their  debt  service  and  face  loss  of  their  credit  rating.  An  extension  of  the  Sul> 
title  D  criteria's  effective  date  may  not  only  allow  substandard  facilities  to  continue 
operation,  and  potentially  pollute  the  environment,  but  could  force  the  closure  of 
environmentally  safe  landfills  that  meet  the  Subtitle  D  criteria  because  of  financial 
considerations.  This  outcome  would  not  be  in  the  best  interest  of  the  country. 

For  the  reasons  cited  above,  the  ISWD  has  not  supported  a  blanket  extension  of 
the  effective  date  of  the  Subtitle  D  criteria.  Rather,  we  have  supported  a  limited 
extension  for  small  municipal  solid  waste  landfills  facing  undue  hardship  and  an 
extension  of  the  effective  date  of  the  financial  assurance  requirements,  similar  to 
the  extension  proposed  by  the  U.S.  Environmental  Protection  Agency  (EPA).  The 
EPA  proposal  will: 

•  Delay  the  effective  date  of  Subtitle  D  by  six  months  (to  April  9,  1994)  at  existing 
landfills  that  accept  less  than  100  ton/day,  are  in  states  that  have  submitted  an 
application  for  an  approval  of  their  permit  program  by  October  9,  1993,  and  are 
not  on  the  Superfund  National  Priorities  List,  and 

•  Delay  the  financial  assurance  requirements  for  one  year  (to  April  9,  1995). 

The  EPA  proposal  is  the  best  compromise  among  all  parties  involved  in  the  man- 
agement of  solid  waste  since  it  is  based  on  meetings  between  EPA  staff  and  repre- 
sentatives of  owners/operators  of  landfills,  both  public  (Solid  Waste  Association  of 
North  America)  and  private  (NSWMA);  local  government  (National  League  of  Cities, 
National  Association  of  Towns  and  Townships,  National  Association  of  Counties); 
state  regulatory  agencies  (Association  of  State  and  Territorial  Solid  Waste  Manage- 
ment Officials);  environmental  groups  (Natural  Resources  Defense  Council,  Sierra 
Club);  and  Congressional  staff. 

The  ISWD  believes  that  the  EPA's  compromise  adequately  satisfies  the  needs  of 
all  affected  parties  and  suggests  that  Congressional  action  is  not  required  at  this 
time.  The  EPA  proposal  satisfies  the  real  need  of  some  small  communities  that  have 
not  yet  been  able  to  upgrade  their  facilities  or  make  appropriate  arrangements  for 
the  disposal  of  their  waste  in  a  landfill  meeting  the  new  criteria  by  delaying  the 
effective  date  of  the  Subtitle  D  criteria.  The  proposal  also  provides  states  with  an 
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incentive  to  apply  for  permit  approval  which  in  turn  authorizes  flexible,  and  less 
costly,  requirements.  Lastly,  the  proposal  allows  EPA  the  needed  time  to  finalize 
the  financial  assurance  requirements  which  will  result  in  significant  cost  savings  at 
landfills. 

EPA  will  also  be  proposing  a  rule  that  will  affect  groundwater  monitoring  re- 
quirements at  small  landfills  located  in  arid  or  remote  locations  because  of  a  recent 
court  decision.  The  proposal  will: 

•  Delete  the  current  exemption  for  small  landfills  from  the  groundwater  monitor- 
ing requirements; 

•  Extend  the  effective  date  of  the  Subtitle  D  criteria  until  October  9,  1995,  for 
small  landfills  that  previously  qualified  for  the  exemption;  and 

•  Request  comment  on   alternative  groundwater   monitoring  requirements  for 
these  landfills. 

The  ISWD  believes  that  Congress  should  not  act  at  this  time  to  exempt  small 
landfills  in  arid  or  remote  locations  from  the  groundwater  monitoring  requirements. 
We  believe  EPA  should  be  given  the  opportunity  to  develop  an  appropriate  ground- 
water monitoring  system  for  these  circumstances  since  it  will  result  in  a  groundwat- 
er monitoring  program  tailored  to  the  needs  of  small  landfills  in  arid  or  remote  lo- 
cations, greatly  reduce  the  cost  of  monitoring  over  that  required  in  the  Subtitle  D 
criteria  for  larger  landfills,  and  provide  for  a  check  on  environmental  protection  at 
the  site. 

In  summary,  the  ISWD  is  opposed  to  any  legislation  that  would  delay  the  effective 
date  of  the  Subtitle  D  criteria  beyond  October  9,  1993  because: 

•  Substantial  advance  notice  for  preparation  and  implementation  of  the  criteria 
has  already  occurred 

•  Environmental   protection   will   be   potentially  jeopardized   during  the   delay 
period; 

•  Sufficient  regulatory  flexibility  already  exists  in  the  criteria  to  reduce  the  regu- 
latory burden  and  cost  impacts  for  owners/operators  in  approved  states;  and 

•  EPAs  proposed  rule  will  accommodate  the  interest  of  all  affected  parties. 

Also,  the  ISWD  recommends  that  Congress  not  extend  the  exemption  from  ground- 
water monitoring  for  small  landfills  in  arid  and  remote  locations  until  the  EPA  pro- 
posed rule  is  finalized  and  the  need  has  been  determined. 

I  thank  you  on  behalf  of  the  ISWD  for  this  opportunity  to  share  our  views  on  this 
important  issue  and  look  forward  to  working  with  you  to  bring  it  to  a  satisfactory 
conclusion. 


TESTIMONY  OF  DANIEL  J.  WEISS,  WASHINGTON  DIRECTOR, 
ENVIRONMENTAL  QUALITY  PROGRAM,  SIERRA  CLUB 

Good  morning,  Mr.  Chairman  and  members  of  the  Subcommittee.  I  am  Daniel  J. 
Weiss,  the  Washington  Director  of  Sierra  Club's  Environmental  Quality  Program. 
On  behalf  of  Sierra  Club's  500,000  members,  I  thank  you  for  this  opportunity  to 
speak  with  you  about  the  Environmental  Protection  Agency's  Municipal  Solid 
Waste  Landfill  Criteria  and  the  proposed  regulations  extending  the  effective  date  of 
the  criteria. 

We  are  concerned  about  EPA's  intention  to  delay  implementation  of  the  landfill 
requirements  in  the  Resource  Conservation  and  Recovery  Act  (RCRA),  40  C.F.R. 
Part  258.  An  extension  of  the  effective  date  of  Subtitle  D  landfill  regulations  could 
have  a  serious  impact  on  public  health  and  the  environment.  Nonetheless,  EPA's 
proposed  extension  is  an  acceptable  compromise  provided  that  it  is  not  weakened  an 
further,  not  extended  any  longer. 

Landfills  are  not  a  viable  long-term  solution  to  America's  garbage  disposal  crisis. 
It  is  important  to  remember  that  all  landfills,  including  so-called  "state-of-the-art" 
landfills,  eventually  leak.  In  developing  Subtitle  D  regulations,  the  U.S.  EPA  report- 
ed: 

First,  even  the  best  liner  and  leachate  collection  system  will  ultimately  fail  due 
to  natural  deterioration,  and  recent  improvements  in  MSWLF  [municipal  solid 
waste  landfill]  containment  technologies  suggest  that  releases  may  be  delayed 
by  many  decades  at  some  landfills.  1 


1  US    EPA,    "Solid    Waste    Disposal    Facility    Criteria;    Proposed    Rule,"    Federal   Register 
53(169):33314-33422,  40  CFR  Pars  257  and  258,  US  EPA,  Washington,  DC  August  30  (1988). 
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The  leachate  released  by  leaking  landfills  contaminates  the  environment  and 
threatens  the  health  of  our  communities.  Leachate  is  a  highly  contaminated  liquid 
created  when  water  comes  into  contact  with  the  refuse  in  the  landfill.  Landfills, 
even  when  "properly"  designed  and  operated,  merely  postpone  the  inevitable  con- 
tamination of  our  environment  by  the  toxics  contained  in  our  garbage.  Landfills,  in 
other  words,  are  the  environmental  equivalent  of  our  national  debt  problem — we 
are  burdening  future  generations  with  the  clean  up  costs  of  our  present  consump- 
tion habits. 

We  are  aware  that  some  parties  want  EPA  to  grant  an  across  the  board  extension 
of  the  Subtitle  D  landfill  regulations,  instead  of  the  limited  extension  EPA  recently 
proposed.  An  across  the  board  extension  is  unacceptable  because  it  would  seriously 
undermine  the  environmental  and  public  health  protections  of  the  new  regulations. 

EPA's  proposed  extension  would  apply  to  facilities  that  collect  less  than  100  tons 
of  waste  a  day.  Although  it  affects  75%  of  all  landfills,  these  facilities  handle  about 
15%  of  the  total  volume  of  waste  disposed  of  in  landfills.  An  across  the  board  exten- 
sion would  mean  that  larger  unlined  landfills,  which  receive  approximately  85%  of 
our  solid  waste,  could  continue  to  receive  waste,  prolonging  the  potential  for  ground- 
water contamination.  This  across  the  board  extension  is  completely  unwarranted  be- 
cause these  landfills  have  had  ample  notice  to  comply  with  the  regulations,  since 
the  RCRA  Hazardous  and  Solid  Waste  Amendments  were  passed  in  1984.  EPA  actu- 
ally gave  them  24  months,  rather  than  the  18  months  required  by  law,  to  comply 
with  the  landfill  regulations  after  they  were  promulgated  in  October  1991.  These 
parties  cannot  use  lack  of  adequate  notice  as  an  excuse  not  to  comply  with  9  year 
old  requirements.  It  has  been  clear  for  a  long  time  that  these  environmental  protec- 
tion requirements  were  coming.  In  addition,  these  larger  landfills  have  more  re- 
sources to  comply  with  the  Subtitle  D  landfill  regulations  by  October  9,  than  the 
smaller,  rural  landfills  eligible  for  EPA's  proposed  extension. 

We  are  also  concerned  that  EPA's  proposed  extension  of  the  Subtitle  D  landfill 
will  postpone  shifting  from  old,  substandard  leaking  landfills  to  newer,  more  protec- 
tive landfills.  The  longer  the  extension  period,  the  greater  the  potential  for  a  leak 
and  for  increased  damage  from  already  leaking  landfills.  The  proposed  extension 
would  also  establish  a  troubling  precedent.  A  hasty  extension  of  the  landfill  dead- 
line suggests  that  the  obligations  under  a  federal  environmental  law  may  not  be 
binding,  and  an  entity  which  proceeds  towards  compliance  places  itself  in  jeopardy 
of  making  unnecessary  investments,  putting  itself  at  an  economic  disadvantage  com- 
pared to  its  recalcitrant  competitors.  It  also  signals  that  any  environmental  protec- 
tion program  will  be  delayed  if  firms  required  to  comply  with  the  law  lobby  hard 
enough.  Deadlines  are  the  most  important  tool  in  environmental  law.  Granting  an 
extension  to  those  affected  as  deadlines  approach  simply  because,  they  do  not  want 
to  make  an  investment  in  environmental  protection  would  do  an  incalculable 
damage  to  the  credibility  of  deadlines  in  all  of  the  statutes  administered  by  EPA. 
The  impact  of  this  precedent  could  not  easily  be  reversed. 

We  are  relieved  that  EPA  does  not  plan  to  grant  an  across  the  board  deadline 
extension  for  communities  to  meet  the  October  9th  Subtitle  D  landfill  requirements. 
To  do  otherwise  would  have  penalized  communities  and  firms  that  diligently  com- 
plied with  the  law  in  anticipation  that  legal  deadlines  will  be  adhered  to.  EPA  has 
announced  that  it  intends  to  grant  a  six  month  extension  (from  October  9,  1993  to 
April  9,  1994)  to  "existing,  smaller  landfills"  that: 

•  accept  less  than  100  tons  of  trash  per  day; 

•  are  in  a  state  which  has  submitted  an  application  to  EPA  for  approval  of  its 
permit  program  by  October  9,  1993;  and 

•  are  not  on  the  Superfund  National  Priorities  List. 

EPA  claims  that  this  extension  will  be  "the  only  one  granted"  and  will  "not  apply 
to  new  landfills."  Congress  must  ensure  that  EPA  will  not  grant  any  more  exten- 
sions and  that  new  landfills  remain  excluded  from  the  current  extension.  Although 
the  scope  of  the  EPA's  proposed  deviation  from  its  own  rules  is  narrow,  we  are  dis- 
tressed that  this  extension  did  not  exclude  landfills  that  accept  industrial  solid 
waste  and  landfills  that  do  not  have  a  plan  for  disposal  after  the  extension  (for 
those  facilities  that  were  closing  at  the  deadline).  In  addition,  EPA  characterizes 
small  landfills,  which  comprise  about  50%  of  the  municipal  solid  waste  landfills  na- 
tionwide, as  those  that  receive  20  tons  of  municipal  solid  waste  per  day.  2  We  would 
prefer  that  the  proposed  extension  apply  to  the  landfills  that  EPA  characterizes  a 
small,  and  not  to  those  which  are  five  times  larger. 


2  Solid  Waste  Disposal  Facility  Criteria,  40  C.F.R.  Parts  257  and  258,  IV,  A. 
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One  more  issue  regarding  the  proposed  landfill  regulations  deserves  attention.  On 
May  7,  1993,  the  D.C.  Circuit  Court  vacated  EPA's  small  landfill  exemption  for 
ground-water  monitoring  at  40  C.F.R.  258.1(f)(1).  3  We  applaud  EPA  for  formalizing 
the  U.S.  Court  of  Appeals  decision  by  removing  the  exemption  for  small  landfills 
from  the  ground-water  monitoring  requirements.  We  are  concerned,  however,  about 
EPA's  proposal  to  extend  the  effective  date  of  all  the  requirements  of  Part  258  per- 
taining to  small  landfills  for  two  years.  Such  a  long  extension  may  weaken  the  pro- 
tections afforded  by  ground-water  monitoring  and  other  environmental  protection 
devices  at  small  landfills  and  exacerbate  the  dangers  of  a  leak. 

The  1984  amendments  to  RCRA  Subtitle  D  reveal  Congress'  concern  over  evidence 
that  serious  contamination  is  caused  by  disposal  of  solid  waste  in  inadequate  land- 
fills. A  major  source  of  this  contamination  is  leachate  leaking  from  the  landfill 
site.  4  Leachate  flowing  out  of  landfills  can  permanently  contaminate  ground  water. 
Newark,  Delaware,  for  example,  lost  about  10%  of  its  well-supply  capacity  because 
of  contamination  linked  to  the  community  landfill.  5  Landfills  can  also  contaminate 
surface  waters  as  a  result  of  leachate  seeps  and  contaminated  run-off.  Some  of  the 
ecological  impacts  of  MSWLF  contamination  include  fish  kills  and  chronic  changes 
to  wildlife  in  the  vicinity  of  landfills.  6 

A  study  by  researchers  at  Texas  A&M  University  compared  leachates  from  sever- 
al municipal  landfills  and  compared  it  with  leachate  from  hazardous  waste  landfills 
(such  as  Love  Canal  in  New  York  and  Kin-Buc  in  New  Jersey)  and  found  the  lea- 
chates similar  in  their  cancer  causing  potential.  7  Sadly,  toxic  leachate  oozes  out  of 
landfills  and  migrates  into  our  back  yards.  In  Pennsylvania,  for  example,  the  Envi- 
ronmental Protection  Agency  warned  200  families  living  near  the  Strasburg  landfill 
that  they  could  "potentially  experience  the  risks  of  cancer."  8 

This  country  already  is  experiencing  a  health  care  crisis.  The  rising  cost  of  health 
care  and  health  insurance  is  breaking  the  backs  of  many  American  businesses  and 
families.  Yet  if  we  prevent  exposure  to  toxic  materials,  we  could  save  billions  of  dol- 
lars in  remediation,  treatment  and  cure  costs.  For  every  1%  of  cancer  that  we  pre- 
vent, we  save  about  one  billion  dollars  in  direct  and  indirect  costs.  9  The  potential 
public  health  risks  and  costs  of  landfills  compels  us  to  seriously  doubt  the  viability 
of  landfills,  including  "state-of-the-art"  landfills,  as  a  long  term  solution  to  our  solid 
waste  disposal  needs.  In  fact,  we  believe  that  the  30  year  post  closure  period  for 
legal  responsibility  under  the  existing  Subtitle  D  rules  does  not  provide  adequate 
insurance  that  future  landfill  problems  will  be  addressed.  A  1986  survey  conducted 
by  EPA  already  confirmed  that  environmental  contamination  problems  resulted 
from  landfills  and  their  operation.  10 

In  addition,  a  disproportionate  number  of  solid  waste  landfills  are  located  in  mi- 
nority and  low-income  communities.  A  study  found  that  although  African  Ameri- 
cans comprised  only  28%  of  the  population  of  Houston,  Texas,  82%  of  the  solid 
waste  sites  (public  and  private)  were  located  in  African  American  neighborhoods.  • 1 
These  communities,  already  burdened  by  poverty,  are  especially  vulnerable  to  the 
detrimental  public  health  and  environmental  impacts  of  these  facilities.  An  exten- 
sion would  only  exacerbate  the  impact  of  these  noxious  sites  on  these  communities. 

The  ultimate  solution  to  our  municipal  solid  waste  problem  is  to  decrease  reliance 
on  landfills  and  garbage  incinerators  by  recycling  more.  In  1990,  Americans  gener- 
ated 195  million  tons  of  municipal  solid  waste,  and  average  of  4.3  pounds  per  person 
per  day.  Unfortunately,  by  the  year  2000,  Americans  are  expected  to  generate  222 
million  tons  of  municipal  solid  waste,  or  4.5  pounds  per  person  per  day.  12  This 


3  Sierra  Club  v.  EPA  (No.  92-1003,  May  7,  1993). 

4  US  EPA,  Case  Studies  on  Ground-Water  and  Surface  Water  Contamination  From  Municipal 
Solid  Waste  Landfills,  July  1988,  USEPA  530-SW-88-040. 

5  Id. 

6  Id. 

7  Dr.  Kirk  Brown  and  Dr.  K.C.  Donnelly,  "An  Estimation  of  the  Risk  Associated  with  the  Or- 
ganic Constituents  of  Hazardous  Waste  Landfill  Leachates,"  Hazardous  Waste  and  Hazardous 
Materials,  Vol.  5,  No.  1  (Spring,  1988),  pgs.  1-0. 

8  Trevor  Armbrister,  "Will  This  Man  Trash  Your  Town?",  Reader's  Digest,  July  1992,  p.  100. 

9  Statement  of  Devra  Lee  Davis,  Ph.D.,  M.P.H.,  F.A.C.E.  before  the  Senate  of  the  United 
States,  Committee  on  Environment  and  Public  Works,  March  24,  1993. 

10  ICF,  Subtitle  D  State  Surveys— Data  Summary  Report,  September  1986. 

1 '  "Invisible  Houston:  The  Black  Experience  in  Boom  and  Bust."  EPA  Journal,  March/April 
1992,  Volume  18,  Number  1,  Pages  11-12. 

12  US  EPA,  Characterization  of  Municipal  Solid  Waste  in  the  United  States:  1992  Update,  July 
1992,  USEPA  530-S-92-019. 
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growing  trend  in  garbage  production  means  that  an  already  critical  solid  waste  dis- 
posal crisis  will  become  even  worse. 

In  1990,  we  recycled  about  17%  and  incinerated  about  16%  of  our  municipal  solid 
waste,  with  the  rest  sent  to  landfills.  13  Landfills,  as  I  mentioned  earlier,  are  prone 
to  leaks  which  contaminate  the  environment  and  threaten  the  health  of  our  commu- 
nities and  are  therefore  not  a  viable  long-term  solution  to  our  solid  waste  disposal 
problems.  Incinerators  produce  tons  of  toxic-laden  ash  which  must  ultimately  be  dis- 
posed of  in  rapidly  filling  landfills.  Incinerator  ash  disposed  of  in  landfills,  saturated 
with  heavy  metals  and  dioxin,  increases  the  toxicity  of  leachate  and  the  dangers  of 
leaks.  In  addition,  garbage  incinerators  often  pose  economic  hazards  to  the  commu- 
nities that  unfortunately  elect  to  build  them.  The  Columbus,  Ohio,  RDF  Incinerator 
required,  over  a  six  year  period,  subsidies  totalling  $93  million.  Money  which  the 
city  had  set  aside  for  roads,  hospitals  and  education  had  to  be  diverted  to  support 
the  incinerator.  Recycling,  as  a  study  by  the  Comptroller  of  New  York  City  con- 
firmed, is  the  more  cost-effective  and  safe  way  to  deal  with  our  garbage  crisis.  14  In 
East  Hampton,  a  comparison  study  conducted  for  New  York  State  by  the  Center  for 
Biology  of  Natural  Systems  (CBNS),  Queens  College,  found  that  an  intensive  recy- 
cling program  would  be  30%  less  expensive  than  incineration.  15  For  large  metro- 
politan communities  and  small  communities  alike,  recycling  provides  a  viable  long- 
term  solution  to  our  growing  garbage  problems. 

Unfortunately,  landfills  and  garbage  incinerators  deter  recycling.  Continued  delay 
in  the  implementation  of  Subsection  D  landfill  regulations  reduces  the  incentive  for 
communities  to  recycle  rather  than  throw  away  because  communities  have  a  cheap, 
though  dirty,  disposal  option.  Effective  implementation  of  the  Subtitle  D  landfill 
regulations  is  indispensable  to  help  communities  recycle  their  solid  wastes. 

One  major  component  of  municipal  solid  waste  is  paper.  Paper  and  paperboard 
comprise  32%  of  the  volume  of  landfill  materials — recycling  more  paper  would  sig- 
nificantly reduce  the  need  for  more  landfill  space.  16  President  Clinton's  proposed 
Executive  Order  requiring  the  federal  government  to  buy  recycled  paper  and  other 
products  would  alleviate  the  landfill  crisis  and  spur  investment  in  recycling  technol- 
ogies. A  post-consumer  standard  of  50%  by  the  year  2000  would  also  enable  Ameri- 
can paper  companies  to  compete  in  the  global  recycled  products  and  technologies 
markets  which  will  dominate  the  21st  century.  We  urge  the  committee  to  support  a 
stronger  version  of  this  executive  order,  so  that  we  can  boost  recycling  by  increasing 
the  demand  for  recyclable  materials.  Thank  you. 


13  Id. 

14  Elizabeth  Holtzman,  Comptroller,  Office  of  the  Comptroller — City  of  New  York  "Burn, 
Baby,  Burn:  How  to  Dispose  of  Garbage  by  Polluting  Land,  Sea  and  Air  at  Enormous  Cost." 
New  York  City,  January  1992. 

15  "Development  and  Pilot  Test  of  an  Intensive  Municipal  Solid  Waste  Recycling  System  for 
the  Town  of  East  Hampton  (Final  Draft),"  Center  for  the  Biology  of  Natural  Systems,  Queens 
College,  CUNY. 

16  US  EPA  Characterization  of  Municipal  Solid  Waste  in  the  United  States;  1992  Update,  July 
1992,  USEPA  530-S-92-019. 
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